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PREFACE
I Was the aim of thg greatest among the early British adminis-
trators in India to train the peoples of India to govern and
, brotect themselves, as Sir Thomas Munro wrote in 1824, rather
-t}m.n to eStablish the rule of a British bureaucracy. The
® method which, they contemplated was doubtless that carried
out with the most conspicuous success in Mysore, which, thanks
in the main to the efforts of Sir Mark Cubbon as resident, was
hgnded back to Indian rule in 1881 with the assurance that a
tradition of sound government had been created which eould
be operated without detailed British supervision. Elsewhere
this ideal proved impossible of accomplishment; the necessity
of securing justice and order led to the progressive extension
of direct British sovereignty and the evolution of that splendid
instrument of government, the Indian Civil Service. That
service, however, brought with it British political ideas and
made English the official language of the higher functions of
government. The result was inevitable; with steadily increasing
strength the Indian intelligentsia has demanded the fulfilment
of self-government, not in the form contemplated by Munro
and his contemporaries, but in that of British Parliamentary
institutions. To men deeply imbued with the fundamental
principlts of democracy, such as Lord Morley of Blackburn,
these demands seemed inconsistent with the structure of Indian
society, which is founded on the basis of social inequality and
racial and religious diversity. But thesservices of India in the
war elicited & formal declaration on August 20th 1917 of the
policy of the British Government as involving steps to the
gradual realization of responsible government in India as an
integral part of the British Empire.

It is possible to condemn the declaration as an ill-considered
piece of war propaganda; it seems clear at least that Lord
Curzon did ngt realize that the pledge involved parliamentary

« Sovernmeftt of the British type. But, whether the adoption of
the policy was wise or ngt, it is tlear that it had to be honoured,
n
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and the constitution of 1919 was the method ;uggestcd by
Mr. Montagu and Lord Chelmsford to inaugurate the process
of change. Whether the system of dyarchy’ on which it was
based was workable may be doubted; the insight fntoit which’
I derived from membership of Lord Crewe’s Comntittee on the
Home Administration of India satisfied meghat, for the reasons
pointed out in my report (Cmnd. 207} as a member, radical
alterations in the principle of control would be essential if the
principle of responsibility was to be tested. Naturally enougly,.
considerations of caution prevailed, and thesgonstitution as *
enacted and as operated effectively negatived any real test of
the capacity of Indian ministers to work responsible govern-
ment. It is the,essential merit of the Act of 1935 that it
recognizes the failure of the Act of 1919 and.presents so far as
Indian social conditions permit, the pos51b111ty in the provinces
of true responsible government. It would, of course, be absurd
to ignore the difficulties of operating the system under Indian
conditions, which necessitate reserving large powers of inter-
vention to the governors, but the task is at least not impossible
as it was under the Act of 1919, .

In the federal government also the semblance of responsible
government is presented. But the reality is lacking, for the
powers in defence and external affairs necessarily, as matters
stand, given to the governor-general limit vitally the scope of
ministerial activity, and the measure of representation given
to the rulers of the Indian States negatives any possibility of
even the beginnings of democratic control. It will be 4 matter
of the utmost interest to watch the development of a form of
government so unique; certainly, if it operates suceessfully, the
highest credit will be due to the political capacity of Indian
leaders, who have infinitely more serious difficulties to face
than had: the colonial statesmen who evolved the system
of self-government which has now culminated in Dominion
status.

Since this book was written, the British Government has
taken the necessary decisions regarding the ‘separation of Sind
and Orissa {from their present union with Bombgy and Bihar.
The new provinces during the period of transitior® will have
a distinctive form of governmeént. Egeh will be governed by

. . *
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a governor without either an executive or a legislative couneil,
and without any form of dyarchy. A measure of aid will be
afforded by advisory councils of not more than twenty-five
and twemty ‘members tespectively, nominated by the governor,
of whom n8t more than three will be officials. The governor
may choose one omymore of the council to assist him in such
manner as he thinks fit. Legislation rests with the governor-
. general in council under the procedure provided in the Govern- -

-went of Ihdia Act (s. 71) for special areas; finance with the
® governor, wha, however, is required to submit his statement of
revenue and expenditure and proposals for appropriation to
his council, but only for gencral discussion. Revenue Com-
ngissioners are provided for the two provinces, and arrange-
ments are made for allocation of officers, and apportiocnment
of property, assets and liabilities as between the provinces; in
» the case of Orissa the matter is complicated by the fact that
certain areas are transferred from Madras and the Central
Provinces to constitute with the Orissa Division of Bihar and

Orissa the new province.

Reductigns are necessarily made in the size of the Legislative
Councils of the diminished provinces; that of Bombay is
reduced to ninety-five members (sixty-seven elected): that of
Bibar loses ten elected and two nominated official members,
that of Madras two elected members. The High Court at
Patna becomes the High Court for the whole of the newly
constituted Orissa.

The dew arrangements are obviously suited only for a brief
transitional period; it is hoped that the necessary délimitation
of constituencies under the Act of 1985 and the investigations
of financial conditjons will be carried sut in time to permit of
Inaugurating provineial autonomy by bringing Part ITI of the
Act into operation in 19387; federation will be necessarily slower
in reaching fruition. The selection of Commander A. D.
Cochrane, M.P., as the governor of Burma marks the prepara-
tion for the inauguration there of the new régime; the precedent
indicates that under the changed conditions the chance of
members of $he Indian Civil Service sttaining governorships

« s greatlyYeduced, necessarily involving a further decline in the ,
*attractivengss of a seryice wifich has conferred great benefits
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on India, but which inevitably must lose authorlty under the
new régime,

For purposes of convenience the original Government of
India Act, 1935 (25 & 26 Geo. V, c. 42) has been Yepsinted as
the Government of India Aet, 1985 (26 Geo. V, @ 2) and the
Government of Burma Act, 1985 (26 Geg, V,.c. 8), and the
section references in this book refer to these Acts accordingly.
The Government of India Act, without date, to which reference
is occasionally made, is the Act of 1915 consolidating earlier N
legislation, as reprinted by direction of Parliamept with altera- e
tions under amending legislation passed before the Act of 1935.
When the latter Act takes full effect, the earlier legislation will
pass away, together with the historic system which it representy.
The vital change between the Act of 1985 and 1919 is thus
formally attested; if it was ossible o fit the changes then
made as amendments into tue substance of the old system
that was out of the question with the Act of 1985,

In this sketch of the constitutional history I have necessarily
concerntrated attention on those matters which appeared to me
of special significance as bearing on the evolution of self-
government, After the earlier periods administrative ,and
judicial details have, therefore, been passed over. Brevity
also has dictated curtailment of discussion; otherwise 1 should
have desired to deal fully with the views of the apologists for
the action of Warren Hastings, and the defenders of the remark-
able and in my opinion quite untenable claims put forward
by the rulers of the Indian States. ‘

. A. BERRIEDALE KEITH

THE UNIVERSITY OF E.DINBURGH
February 12th 1936
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CHAFPTER I

THE COMPANY BEFORE PLASSEY; ITS CONSTITUTION,
RELATION TO THY INDIAN STATES, AND THE ADMINIS-
TRATION OF ITS SETTLEMENTS AND TERRITORIES

. 1. *'THE CONSTITUTION OF THE COMPANY

*THERE was little to suggest the acquisition of dominion in
India in the début of the Governor and Company of Merchants
of London trading into the East Indies to whom Queen
Efizabeth, after gouch hesitation, granted a.charter of incor-
poration_on_December_g1st_1600. _The aims of the Company
were essentially commercial. Trade with the East was essential
in order to obtain those spices necessary to render palatable
the limited foodstuffs available under the primitive agricultural
conditions of the day and other products prized for their
utility or beauty in the West. The traditional route passed
through tha dominions of the Sultan of Turkey, and_Elizabeth
in 1581_granted_a_ charter_to, the Levant. Compa,ny to trade
with these dominions under the terms of the concessions made
by the Sultan in 1579, when he granted privileges of trade and
residence, with exemption for most purposes from Turkish
criminal and civil jurisdiction, to English subjects. The Com-
pany sought to extend its trade to India, and in 1592 secured
a fresh ‘charter authorizing them to trade to India overland
through Ottoman territories.

Serious difficulties, however, were placed by the Sultan in
the way of the development of ovetland trade, while the
discovery of a practical passage to India by the Gape of Good
Hope suggested a new line of approach. Political conditions
favoured action. The Bull of May 1493 of Pope Alexander VI
had assigned India to Portugal in its division between that
country and Spain of the undiscovered non-Christian world;
and subsequent treaties between these countries had recognized
with modlﬁcaﬁons the allocation. Since 1580 the sovereignty
of Spain had been extended over Portugal, and the Portuguese
rlghts over Indian territeries had. passed to the Spanish Crown.

1 . - 1 »




P THE COMPANY BEFORE P_LASSE}' [Chap. I

But the Reformation had undermined the validity of Papal
dispositions, and the revolt of the Netherlands involved the
decision to strike a determined blow at Spain through depriving
her of the monopoly of Eastern trade. The ambition #nd cour-
age of Dutch merchants in association were displayed to great
advantage in the expeditions of 1595-6 afid 1598-9 to Java,
and, if they were not to find a Dutch monopoly replacing that
of Spain, early action by the merchants of London was plainly,
necessary. At a meeting at Founders’ Hall under the auspices*
of the Lord Mayor on September 22nd 1599, the vital resolution *
was arrived at to form an association to trade direct with India.
In securing this end the Levant Company was clearly much
interested; the first governor of the Company which received
the royal charter in 1600 when all hgpe of peace with Spain
had been abandoned was also governor of the Levant Company.

In these circumstances all that was contemplated by the
merchants, and their more aristocratic associates who supported
them at Court, was the creation of an association to carry on
trade by dispatching ships to Indian territories and by founding
therein trading stations with the permission of the Jocal rulers,
on lines similar to those on which trade was conducted swith
the Ottoman dominions. There could be no question, as in
the case of the patent granted to Sir Humphrey Gilbert in
respect of Newfoundland,! of the assumption of sovereignty
over ne“]y discovered lands. But the Crown was entitled in
the view of the lawyers of the day to regulate by the prcrogatwe
foreign trade and the actions of its subjects beyond the realm,
and on the basis of these powers the royal charter was issued.
It conferred corporate character and_juristic pcrsonality on
the Earl of Cumberland and the 217 knights, aldermen, and
burgesses with him associated, granted them gssential com-
mercial privileges, and provided them with authority te govern
themselves and their servants,

The Company was authorized freely to traffic and trade ‘into
and from the East Indies, in the eountries and parts of Asia
and Africe, and into and from all the islands, ports, havens,
cities, creeks, towns, and places of Asia and Afries and America,
or any of them, beyond the Cape of Bona Espua.nza to the .

1 Keith, Const. Hist. of Fwat British &mpire, pp. 37,



Sec.1] THE CONSTITUTION OF THE COMPANY 3

Streights of Magellan’. This right was to endure for fifteen
years, but might be determined on two years’ warning, if the
trade did pot appear profitable to the realm; otherwise a
rencwal Tor a further fifteen years was contemplated. It was
to be an exclusive right, but the company might grant licences
to trade. Unauthdrized traders, on the other hand, were to be
liable to forfeiture of their goods, ships and tackle, and to
. Imprisonment and such other punishment as might seem mect
*and convenient for so hlgh a contempt of the ‘prerogative
roya] which we will not in that behalf have argued or brought
in question’. The legality of the grant of such a monopoly
was not then seriously in question; it is part of the genius of
the common law, that it accords with essential economic and
political conditions, and, at that date the successful prosecution
of trade with the East demanded the coneentration of authority
in the hands of a single body which could deal with native
princes, regulate sailings, and contend against rival European
traders. It is significant that in 1602 the Dutch traders
consolidated their forces in the Dutch East Indies Company,
which rapidly developed into a power able to dictate to the
State the terms on which it was to be aided. Strengthened by
this help, it was successful in its competition with the London
Company for control of the Spice Islands, which formed the
prime object of interest to both; the failure of James I to
afford adequate prutection or to avenge the massacre of English
traders at Amboyna in 1628 resulted in the virtual exclusion
of the London Company and its restriction to the Indian
peninsula, with decisive resuits for the future of British rule.
The constitution of the Company was simple, falling within
the type of ‘regulated companies’ as®*opposed to ‘joint-stock
companies’. In such companies members were subjected to
certain regulations and enjoyed certain privileges, but traded
on their own capital. In practice the Company in its early
days functioned as a syndicate with a concession for the Indian
trade, which it worked by forming minor groups from among
its members who found the capital for each separate voyage,
and whose li#bility was normally limited to the voyage for
Which they had subseribed, though they might be forced to
Ccontribute t a furthew venture if fresh capital could not be
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raised from a new group of subscribers. After 1612 the sub-
scribers threw their contributions into a joint stock, though
not yet on a permanent basis, the joint stock being formed for
a series of voyages only. .

Membership of the Company was accorded in the charter to
those who had purchased a share in the fir§t voyage, and was
granted subsequently to such persons as took up shares in later
voyages, the amount contributed varying from time to time.
Membership could also be claimed by the sons of members on
reaching the age of twenty-one. Further, membership could *
be secured through service or apprenticeship and the payment
of a small sum on admission. Or members might be admitted
in return for a fixed cash payment, usually of a hundréd
pounds, and membership was from tigie to time conferred on
distinguished individuals who were deemed likely to be able
to aid the Company.

The control of the Company’s business was democratic in
principle. The Company was authorized to eleet annually a
governor and. twenty-four committees, the precursors of the
later directors, who were to have the direction of the-Company’s
voyages, the provision of shipping and merchandises, the sale
of merchandise brought to England, and the managing of all
other things belonging to the Company. Other officers were
soon added, including a deputy governor, secretary, and
treasurer. In general the governor and committees managed
the general detail of the voyages, but they called together a
general meeting of the members when they deemed it necessary,

To the Company were conceded certain limited powers of
& legislative. character, based on those recognized at the time
as appropriate for munitipal and commercial corporate bodies.
The Company might assemble themselves in any convenient
place, ‘within our dominions or elsewhere’, and there hold
court for the Company and its affairs, and might ‘make, ordain,

nd constitute such and so many reasonable laws, constitutions,
rders, and ordinances, as to them or.the greater part of them
being then and there present shall seem necessary and con-
venient for the good government of the said Cofapany, and of
all factors, masters, mariners, gnd other officers, employed or
to be employed in any of their voyages, and for the better

L . »



Sec. 1] THN CONSTITUTION OF THE COMPANY 5

advancement and continuance of the said trade and traffick’.
They were further authorized to impose such pains, punish-
ments, and penalties by.imprisonment of body.or by fines and
amercta.menl:s as might seem necessary or convenient for the
observation of such laws and ordinances. Both laws and
punishments must be reasonable and not contrary or repugnant
to the laws, statutes or customs of the realm of England. It
-will be scen that the power given is essentially a power of
mmor leglslatlon, forbidding any fundamental alteration of
“the principles of English law, and limited drastically by the
character of the punishments which could be inflicted in
respect of contraventions. The limited character of the Com-
pdny’s authority is clearly marked in the earliest copy of such
laws extant, that printed in 1621. They deal chiefly with the
management of the Company’s meetings and its officers in
England, the administrative arrangements in the East, whereby
Bantam in Java and Surat were made the principal factories,
and the employment of shipping. They assert in accordance
with the charter the illegality of private trade and order factors
to seize goods so shipped and to send them home, and they
require—an ominous hint of evils to come—that all presents
made by foreign princes, rulers, or commanders to members of
the Company shall be brought into the general account of the
Company.

It is important to contrast the terms of this grant with those
made to the companics or individuals who contemporaneously
were seeking to establish themselves in the newly discovered
Western Jands, The charter of Charles I to the governor and
company of the Massachusetts Bay i in New England confers
on the general meeting of that compa.n.y the right to elect
officers and admit members, but_the legislative power.is in
w1der r_terms, ‘to_make Lawes and Ordinances for the Goode
and | Welfare of the saide Company and for the Government
and Ordenng of the saide Landes and Plantasion and the
People inhabiting and to inhabit the same’. There_ is.here
unmistakably a definite power to legislate for.and govern
territory, whih is not contemplated in the case of.the London
Company. It was understood ip the widest sense by the people
of Massachudetts when #he charter was, by resolution taken in
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London, with the acquiescence of the Crown, carried to the
plantation, and despite the restriction that the laws and
ordinances should not be contrary or repugnant tg the laws of
England, there was enacted a code of ]egislatiqn Swvhich in
certain vital respects went in severity towards dissident
members of the community beyond English law. In the
same spirit it was held in the colony that it was entitled to
execute the fullest powers of penal jurisdiction, and it was not,
until 1683—4 that the Crown felt itself strong enough to secure’
the forfeiture of the charter on the score that the colony had®
usurped power not granted to it, as in the imposition of
taxation on English imported goods.t

The powers of the London Company were manifestly uneqfal
to the situation unless supplemented, but the Crown made
good this defect by a further exercise of prerogatwe For each
voyage the Crown granted to the ‘General’ in command of the
vessel the right to inflict punishment for capital offences, such
as murder or mutiny, and to put in execution martial law.? At
this time the extent and the authority of the Crown’s right to
authorize martial law was quite uncertain, and it swas plainly
neeessary that there should be authority to maintain discipline
during long voyages. The position of the Company itself
became better defined in May 81st 1609 when James I granted
a fresh charter making that of Elizabeth perpetual, subject,
however, to the right of the Crown to determine it on three
years® notice on proof of injury to the public. This was Jollowed
up by a royal grant of December 14th 1615, a.uthorlzmg the
Company itself to issue commissions to their captains with the
lmportant proviso that in capital cascs a verdict must be found
by a jury. The power, *it will be scen, was intended to cover
the case of the maintenance of discipline on board ships, but
as soon as the Company established on the Indian coast trading
settlements the question of maintaining discipline inevitably
arose. In their transactions with the natives of India the
Company’s servants were of course subject in the absence of
agreement to the contrary to the control of the native ruler,
but it was not to be expected that the local althgrity would

F Keoith, Const. Hist. of First British Empire, pp. 26-33, 101-8. Cf. Ad'val,ate
General of Bengal v. Surnomoye Dossee {Kanee) (18[&?). 2 Moo, Pl NS, 22.

2 Lellington’s Case (1616), Kaye, ddmin. of E.I. Co., p. 66.
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coneern itself with disputes arising among the members of a
foreign settlement. The difference between the local systems
of law, whether Hindu or Muhammadan, and English law was
inevitably® such as to render it natural that local authorities
would not concern themselves with the disputes inter se of
tolerated intruders. *

James I, therefore, on February 4th 1623, extended the
power of the Company by authorizing it to grant commissions
to their presidents and chief officers for the punishment of
%ifences committed by the Company’s servants on land, subject
to the same provision for trial by jury in capital cases, thus, at
last, placing the Company in the position to provide more or
les% cffectively for.the due government of its servants, both on
the high seas and in India.

It is unnecessary to consider the adverse conditions which
in the later part of James’s reign and in that of Charles I
affected the prosperity of the Company, whose interests, as
already noted, after 1623 were perforce concentrated on the
Indian peninsula as a result of the greater strength of their
Dutch rivals, backed as they were by the whole force of the
Stater The Company suffered also from the doubtful faith of
Charles I, who granted to Sir William Courteen and his associates
a licence to trade with the East Indies in 1685. The rival
company is best known from its settlement at Assada in
Madagascar; its success was limited, but it depressed severely
the fortunes of the London Company. It was to Cromwell that
the Company owed some alleviation of both external’ and
internal difficulties. Their just claims against the Dutch were
recognized by the treaty of Westminster 1654 which awarded
them £85,000 compensation for the malsacre of Amboyna and
for the illegal exclusion from the trade with the Spice Islands.
Morcover, the Dutch were required to restore the island of
Pulo Run in the Bandas, which would have afforded the
Company a renewed opportunity of competition in the trade
in cloves. The island, however, was finally assigned to Holland
by the T'reaty of Peace of 1667. Moreover, Cromwell borrowed
£50,000, thcB was never repaid. On the other hand, he
imparted decisive strength to the Company by bringing about
the merger with it of what was left of Courteen’s association,
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the separate stocks of the Company being united in a single
joint stock. Cromwell’'s charter is lost, but there is no doubt
that it virtually, on October 19th 1657, recomstituted the
Company in the form in which it was established by the charter
of Charles IT on April 8rd 1661.

Under the charter the Company was established on a regular
permanent joint-stock basis, and voting power at its meetings
was accorded to each member on the basis of ope vote for
every £500 subseribed by him. To the Compa.ny thus I‘B-
organized, and enjoying the royal favour largely through the
influence of the famous economic expert Sir Josiah Child, the
King accorded wide powers which recognized the extent—-to
be noted later—of the Company’s effective authority in India.
It was recognized that the Company ©wned fortresses and not
merely trading factories. They were authorized to send ships
of war, men, and ammunition for the secu.ﬂty of their factories
and to erect fortifications and supply them with provisions and
ammunition free of export duty, and to transport volunteers
to garrison them, They might choose commanders and officers
and give them commission under their common seal or other-
wise to make peace or war with any non-Christian people in
any places of their trade for the advantage and benefit of the
Company and their trade. They were to exercise power and
command over their fortresses and to appoint governors and
other officers. They might govern their employees in a legal
and reasonable manner and punish them for misdemeanour
and fine them for breach of orders.

The trading monopoly of the Company was reaffirmed; they
might seize unlicensed persons and send them to England, where
they might suffer such punishment as the lws would allow.

In addition to the authority over their servants a general
judicial authority was given to the governor and council of each
factory ‘to judge all persons belonging to the said governor and
Company or that shall live under them, in all causes, whether
¢ivil or criminal, according to the laws of this kingdom, and to
execute judgment accordingly’. In any place where there was
no governor the chief factor and council were'empowered to
send offenders for punishment, either to a place where there
was a governor and council or to Emrland. Thd same power

L] . .
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to send persons as prisoners to England was accorded by the
charter in the case of appeal being made against their sentence
by persons ig the employment of the Company, when punished
by its officeys. But even at this period® there already existed
grave doubt as to the possibility of taking punitive proceedings
in England in respect of actions happening outside that country.?
The chief advantage of this provision lay in effect in the recog-
.nition which it accorded to the expulsion from India of unruly
‘strvants.

The extended authority, both political and judicial, accorded
to the Company by the charter of Charles II was further
reinforced on the occasion of the transfer to the control of the
C8mpany of the island of Bombay, which was ceded by Portugal
by the marriage treaty of 1661, Portugal had held the island
in full sovereignty and the King at first proposed to govern it
as a royal ceded colony. But the King soon found that his new
possession was likely to be more trouble than profit, and by
charter of March 27th 1668, he transferred the island to the
Company to be held of the Crown ‘as of the Manor of East
Greenwich m free and common Soccage’ for the annual rent of
ten Pounds, which was actually paid to 1780. The prerogative
of the Crown to govern a ceded colony was absolute,® subject
to the international obligation of respect for the terms of cession,
and the King accordingly was in the position to confer on the
Company full sovereign rights over the territory and the
inhabitants of the island as well as over the servants of the
Company. The Company, therefore, were authorized through
their general court or court of commitiees to make laws, orders,
ordinances, and constitutions for the good government of the
port and island apd of the inhabitants thereof. They were
authorized by their governors and other officers to cxercise
judicial authority. Moreover, they were to have power and
authority of government and command in the island with power
to repel any force which should attempt to inhabit precincts
without licence or to annoy the inhabitants. The Company

1 Cf. for Newfougglland, Keith, Const. Hist. of Firgt British Emgpire, pp. 120, 171.

? Pointed oyt in Young's case in 1670 by the Company; English Factories in
India, 1668-9, p. 253 n.L.

*2 Jaluin's ease [1608), 7 Co. Rep. 1; Catpbell v. Hall (1774}, 1 Cowp. 204; Keith,
Ind, Hisl. Quart.,, xv., 6704 ® .
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were also empowered to take into their service such of the
King’s officers and soldiers on the island as might be willing
to volunteer, thus forming the nucleus of the Compsmy s first
European reglment or Bombay Fusiliers, Recogmtlon of the
control necessary in respect of military forces was accorded
by empowering the prineipal governor of the island ‘to use and
exercise all such powers and authorities in cases of rebellion,
mutiny, or sedition, or refusing to serve in wars, flying to the,
enemy, forsaking colours or ensigns, or other offences agamst
law, custom, and discipline military, in as large and a.mple
manner, to all intents and purposes whatsoever, as any captain-
general of our army by virtue of his office has used and accus-
tomed, and may or might lawfully do’. . ¢

The definite establishment of the golitical authority of the
Company was further marked by the grant by charter of October
5th 1676 of the power of coining money at Bombay to be called
rupees, pices, or such other name as the Company might think
fit, such coinages to be current in the East Indies but not
in England. The charter is of special interest as marking
the complete sovereignty of the Crown over Bombay, and the
necessity therefore of a royal charter for the exercise of the
prerogative right of eoinage. In Madras, on the other hand,
a mint had already been established for the coinage of pagodas
by the Company, but under the authority derived from the
Company’s Indian overlord.

Further extension of the Company’s authority was shortly
to be granted in consequence of the decision taken on the
instigation of Sir Josiah Child to extend the power of the
Company on the analogly of Dutch East Indies Company, and
to create an Empire in India. By chartemof August 9th 1683
the Company were given full power to declare and make peace
and war with any of the heathen nations of Asia, Africa and
America within the charter limits, to raise, arm, train, and
muster such military forces as seemed requisite and necessary,
and to execute martial law for the defence of their forts, places,
and plantations against foreign invasion or domestic insurrec-
tion or rebellion. This remarkable grant was ac®ompanied by a
proviso reserving to the Crown the power of magnng peace
and war ‘when we shall be pleasedo to interpdse our royal
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guthority therein’, and ‘the sovercign right, powers, and
,dominion over all the forts, places, and plantations’. We
&ave here expressed in unmistakable fashion the essential rule
that the acq;usmon of sovere1gnty by subjects of the Crown
is on behalf of the Crown and not in their own right.

The charter also made important provision regarding the
judicial arrangements of the Company. It was clearly neces-
sary that something should be done to strengthen judicial
administration, and accordingly the charter provided for the
establishment of a court of judicature to consist of one person
learned in the civil law and two assistants to be appointed by
the Company. The court was to determine cases of forfeiture
of 'ships or goodse for trading contrary to the charter, and
mercantile and maritimescases concerning persons within the
charter limits, and cases of trespasses, injuries, and wrongs
done on the high seas or within the charter limits.

The favours of Charles IT were renewed by James IT in
1686 (April 12th) with certain additions. They were expressly
authorized to appoint admirals and other sea-officers in any of
their ships within the charter limits, with power for these
officer to raise naval forces and exercise within their ships on
the other side of the Cape of Good Hope in the time of open
hostility with some other nation the law martial for the defence
of their ships. The charter also accorded to the Company a
general power within their forts to coin any species of money
usually cgined by native princes, such coin to be current within
the charter limits. The judicial provisions for the charter of
1683 were likewise repeated, with some modifications. But a
very important innovation was made i n the decision to permit
the Company to extend constitutional government in its Indian
territories by the establishment of a municipal constitution for
Madras. The decision must have been influenced by the prece-
dent of Tangier, which had been granted such a constitution
by Charles II in the hope of encouraging mercantile activity,
and constitutionally the determination is noteworthy in two
respects. It marks the development of the territorial character
of the Compgny®s rule in Madras, and it signalizes the readiness

eof the Crown to accord the fyllest power to the Company.
Normally so high a prerogative would have been exercised
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directly, but the Company had found that difficulties had
arisen from the claims of officers appointed under the powers
of the charters of 1683 and 1686 to judicial office to be royal
rather than Company’s officers, and accordingly the Company
was authorized by the King on Decembcr 11th 1687 to grant
a municipal charter to Madras. The grant was inseparably
bound up with the new policy of the acquisition of political
sovereignty and the creation of sources of revenue based
thereon; it was intended largely to increase the revenues t)i'
Madras, and it was hoped that the creation of a mumclpahty
on a generous basis would facilitate the increase of taxation.
The project of Empire was rudely dissipated as-soon as the
Company in 1686 seriously matched its strength with that® of
the Mogul Empire, and the discredited Company was faced
with a grave attack on its position as the result of the revolution
of 1688, which was naturally prejudicial to the fortunes of a
body which under the governorship of Sir Josiah Child since
1681 was identified in the public eye with the cause of reaction.
Its legal privileges as regards monopoly of trade had just been
exposed to judicial examination in the cause céldbre of The
East India Co. v. Sandys,! in which the Company brought an
action against Mr. Sandys on the ground that he had traded
to the Fast Indies without their licence. This long-drawn-out
case ended in a decisive affirmation by Jeffreys, L.C.J., of the
validity of the monopoly. It could be supported on many
grounds. The King, as a good Christian, must be d‘eemed to
be ever at war with infidels; it lay with him clearly to relax,
if he chose in favour of the Company only, the normal rule
that his subjects mlght nct trade with the enemy. Or, more
generally, it was the Klng s absolute right 4o regulate all import
and export trade whatever, and this included the power to
decide by whom it might be carried out. Stress was also laid
on the fact that the legislation under James I (1624), which
struck at monopolies, was so framed as not to affect the London
Company’s Indian trade. Infact, as noted above, the monopoly
when it was granted could be supported on the broad ground
of public advantage, and the bitterness of the atfack upon it
110 8t. Tr. 871. Cf. Skinner v. EastTndia 00.41867), Hargraye, Hale, Jurisdic- *
tion of the House of Lords, pp. ciii fI.
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was largely due to the change in the political situation and the
conflict of interested personalities. The rivals of the Company
formed themsglves into an association which struggled against
the Old Cox'ngany both in Parliament and in the City. Petitions
were presented by both to Parliament, which resolved in 1691
that the trade with the East Indies was profitable to the nation,
and that it would be best carried on by a joint-stock company
with wide privileges. It seems clear that the view of the
majority of the Commons favoured the maintenance of monopoly,
But its enjoyment by a body in which the newly formed associa-
tion would be merged in the existing Company; but this project
failed owing to the unwillingness of Sir J. Child to accept as
ad®quate the terms offered. The House of Commons therefore
requested the Crown to give the requisite three years’ notice
of the determination of the charter, but before this could take
effect the Company, apparently by oversight rather than of
fixed purpose,! incurred a forfeiture by failing to pay a new
tax imposed on joint-stock companies. The Crown was, how-
ever, not inclined to press matters against the Company, Sir
J. Child being lavish in gifts to certain of its advisers, and on
October 7th 1693 a charter was granted, confirming its existing
charter but subject to the acceptance by the Company of such
further regulation as might be unposed The policy of the
Government was directed towards giving effect to the wishes of
the Commons, as indicated in the resolution of 1691 and the
Bill founded thereon, which had failed through the intransigence
of Sir J. Child.

Accordingly, & supplementary charter of November 11th 1693
opened the way to the wide increase of membership of the
Company by adding£744,000 to the capital and forbidding any
individual to subscribe more than £10,000. To prevent the
gathering of voting power into the hands of a clique, while one
vote was given for each £1,000 subscribed, the maximum
voting power was restricted to ten votes. The qualification
of the governor and deputy governor was fixed at £4,000, that
of each committee at £1,000. A subsequent charter of April 13th
1698 varied thése rules, it reduced the amount required for a
= vote to £500, and the total votgs of any member to five, but

1 As Suggested by Munter, Hisl. of British India, i, 310.

. . .
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doubled the qualification of the committees. By a charter of
September 28th 1694 the principle of rotation of office was
made compulsory. Neither governor nor deputy governor
was to continue in office for more than two yearsy eight new
committees must be elected each year, and, to'increase the
control of the general court of members; it must be specially
summoned to meet within cight days on the request of six
members holding £1,000 stock. The renewal of the Company’s
powers was expressly made subject to the maintenance .df
the right of the Crown to determinc its privileges on thre®
years’ notice.

Under the new charters the way was open for the introduction
of new members, and it was provided that apy merchant maght
join the Company on payment of five ppunds. But naturallythese
changes left the former members in effective control, and their
rivals were in no wise satisfied. The Company was far from
concihatory; it immediately put its renewal of sauthority to
the test by arranging for the detention of the Redbridge, while
lying in the Thames, ostensibly bound for Spain but alleged to
be meditating a voyage beyond the Cape of Good, Hope. This
action so irritated the Commons that on Janvary 19th 1694
it resolved that ‘all the subjects of England have equal right to
trade to the East Indies unless prohibited by Act of Parliament’.
A resolution of Parliament, of course, was not necessarily law,
still less that of one House, but the view of the Commons
naturally encouraged the interlopers to persevere in their
trade, while the Company urged its local representatives to
exercise to the full their rights to seize offending vessels under
the.charter.

The conflict thus rhging was determined by the power of
the purse. Mindful of the precedent of Cromwell’s raid on the
assets of the Company, Montagu, the Chancellor of the Ex-
chequer, sought aid thence, to find that he could have
£700,000 as the rcturn for a legalized monopoly. This was
insufficient, and in any case Montagu was on the side of those
who desired to favour the plans of the new assoeiation. Accord-
ingly, he arranged for the issue of a loan for £2,000,000 at
8 per cent. Subscribers could be individuals 81' corporate o
bodies, but a.ll were to be united il & new corporation, the

L] - *
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General Society, each member of which was to be free to trade
to India to an extent not exceeding the amount he had advanced
to the Govergment. This part of the plan met the views of
those oppohents of the Company who desired in place thereof
the establishiment of a regulated company on the model of the
Levant Company. But the view of the Commons that a joint-
stock company was necessary was alse provided for; all or
part of the members of the General Society might unite under
a'voyal charter for trading in common, surrendering the right
5 separate trade.

The scheme was rendered operative by an Act,? following the
precedent set by Montagu in 1694 when the Bank of England
wad established in,consideration of a loan of £1,200,000, and
by two charters. The firs{ of these, dated September 8rd 1698,
incorporated the General Society as a regulated company; the
second, September 5th 1698, incorporated most, of the members
of the Society as a joint-stock company, ‘the English Company
trading to.the East Indies’. The English Company was to
have a monopoly of joint-stock trading, subject until Septem-
ber 29th 1701 to the concurrent right of the London Company,
whosesrights were to terminate on notice of three years. But
the Old Company had secured £815,000 of the stock issued, and
was the largest single holder in the English Company; its
position in India was entrenched, its influence at home very
strong, and in 1700 it procured an Act of Parliament? per-
mitting it to continue trading until the improbable event of
the repayment by the Government of the £2,000,000 loan. It
was therefore in a position to negotiate on advantageous terms
with the New Company. Lord Godolphin exerted his influence °
and the authority. of the Crown to secule agreement, and on
July 22nd 1702 an Indenture Tripartite between the Queen
and the Companies attested -an accord. The Old Company
was to maintain its separate existence for seven years, but
therveafter to surrender its charter. In the meantime the trade
of the two companies was to be carried on jointly in the name
of the English Company by twenty-four managers, half selected
by either Company, while the Enghsh Company was to be

erenamed “The United Company of Mercha,nts of England

19 & 10 Will. IIT, c. 440 su&.mwm&grwﬁﬁ
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/* trading to the East Indies’. This body was to operate under
the terms of the charter of September 5th 1698, and it was
only by the Charter Act of 1838 that it receivgd the shorter
name of the East India Company, by which, however, it is
convenient to designate the united body.

The agreement proved to have certain’ obscurities affecting
chiefly the finanecial relations of the two companies, and it was
necessary for intervention by the Crown and Parliament to
adjust the issues. By an Act of 1708! the Company Was
required to advance £1,200,000 without interest, making ift
effect the debt of the Crown £3,200,000 at 5 per cent, and was
given in return the continuance of its privileges at least until
March 25th 1729. Matters in dispute were to be arbitrated by
Godolphin, whose award was issued, on September 29th. On
May 7th 1709 the Queen accepted the surrender of the Old
Company’s charters, and the United Company attained sole
control, the managers becoming the first directors under its
charter. Its position was further strengthened by an Act of
1711,2 which provided that its rights were not to determine on
the repayment of the £2,000,000 loan, and suceessive Acts®
extended the duration of its rights to 1780 at the cbst of
further loans and reduction of interest on existing loans. At
the same time Parliament fulfilled its duty of protecting the
Company’s monopoly now legally operative by strengthening
from time to time the legislation penalizing interlopers,* and
by countering the effort of the Emperor Charles VI to maintain
the Ostend Company chartered by him in 1722 as a rival in
the Indian trade.5

The constitution of the Company as defined by the charter
of 1698 was essentialfy similar to that of the Old Company,
though by adoption of more modern terminclogy the com-
mittees were now styled directors. The qualification for
directors was fixed at £2,000 stock; election was to be annual
by the general court, in which only those with £500 stock could
vote, no member having more than one vote. The general
court must meet at least four times a year; a special meeting

2 § Anne, c. 71, 210-@1“3;0 35.

3 3 GQeo. II, ce, 14, 30; 17 Geo. 11, o. 17; 23 Geo. 1L, c. 22, -
4 5 Qeo, I,c 21; 7 Geo. L at. 1, 0’21 9Geo I e 26 6Geo. II, ¢. 29, =

5 Roberts, Hist. of Brit, Iﬂdta, pp. 64-9.
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must be convened by the directors if requested by at least
nine members duly queslified to vote. The carrying on.of the
business of the Company was entrusted to the gourt, of directors,
subject t& the by-laws, constitutions, orders, rules or directions
of the genéral court. That court had also power to make
recasonable by-laws; constitutions, orders and ordinances for
the purposes of the Company, including the raising of money,
the declaration of dividends, and the good government of the
vade and of the agents, factors, and other officers concerned
®in the same, with power to inflict reasonable punishment by
imprisonment, fines, or the like for breaches of their enact-
ments. But their by-laws must not be contrary to the laws of
Efgland and must be made in due form.

At the same time the charter.contemplated the exercise of
sovereign powers in India by the Company, for it continued
the powers given by the Stuarts of rule and government of
their forts, factories, and plantations, with authority to
appoint governors and officers who should as directed by the
Company raise, train and muster military forces for the defence
of their forts, factories, and plantations, ‘the sovereign. power
and dominion over all the said forts, places, and plantations,
to us, our heirs and successors, being always secured’. The
charter further continued in operation the provisions of the
charters of 1683 and 1686 for the erection of courts of judicature
to deal with specified classes of causes. In essence the New
Company was maintained by William IITI in the powers of the
Old, and this régime remained unaltered under Anne and her
Hanoverian successors.

Changes, however, were introduced in the judiciary, as a
result, it appears,! pof the fact that th® Company in England
found itself liable to suit in certain cases in part as the result
of the non-existence of fully organized judiciaries in the settle-
ments. The Company had authorized the local councils to
take possession of the assets of deceased servants and to dispose
of them for cash for the benefit of their helrs, but difficulties
somgtimes arose from this practice, as in the case of a certain
Mr. Woolaston® who brought several actions in respect of the

o estate of hi% deceased son. Another cause of difficulty was the
* L Fowcolt, First Centuny of Briti;h Justice in India, pp. 215, 216.
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assertion of the right to attach the goods of servants for 