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CHAPTER I

INTROPUCTION

1.1. of the humerous ills with which

judicial system as in vogue in this countty

is suffering, the onec which has attracted the
Aattention of all those concerned with courts

and interested 1in its functioning 1is high

cost of 1litigation in Indian courts. So,

when the Government of India decided to set

up a Judi<ial Reforms Commission and later on
assigned that task to the present Law

Cermmission, one of the terms of reference

was:

"8. The cost of litigation vith a view
to lessening the burden on the

litigants®,
That litigation has become a luxury for the
rich is a self-evident proposition. It is a
trite saying that if the cost benefit ratio
is applied to court litigation, more often
the «cost far outweighs the benefit flowing
from the litigation, 1f a survey is made of
those who have causes to be taken to the
court for redrecsal of grievances but the
prohibitive cost of litigation thwarted them
from undertaking that exercise, the ocutcome

of the survey would be revealing,

Occasionally, 1litigation 1is undertaken not



with a wview to vindicate the wrong or
injustice suffered but as an egocentric
activity to heap as much harm on the other

idé as possible., 1In this situation, cost of
litigation acquires a secondary position.
Rut excludiné this class of cases, cost of
litigation is an important factor in
evalvating the apnroach of the litigant while
deciding to initiate the 1litigaticn. The
problem has also to be viewed from the point
of view of the defendant who is dragged to
the court as to what burden of costs will be
heaped upon him in defending his right. Cost
of litigation has multiple dimensions: (1)
cost to the State in setting up and
maintaining justice system: (2) cost to the
litigant; and (3) cost to the society. In
this rerort, Law Commission is primarily

concerned with cost of litigation with a view

te lessening the burden on the litigants.

1.2. The burden on the Exchequer for setting
up and maintaining adequate and efficient
justice system has been examined by the Law
Commission,l The cost borne by the society

for providing effective and efficient justice

system requires analysis and in-depth



examinaticn, That is outside the purview of

this report. The entire emphasis in this

report is on the cost of lit.gation borne by

the liticants.

1.2 Uhat are the road-blocks in access to

justice?  They are numerous and diverse., One

" thoe impedirents in access to justice has
h:>n identified as the economic barrier
which, in simple terme, means high cost of
1 aqafion. Tt has tecome so counter-

productive that numerocus litigants, 1t 1is

apprehended, may, for want of wherewithal,

suifor  injusti~e, qgiving up the idea to

arpreasch the court because cof +#he prohibitive
costs, this is not an idle fantasy. Even in
an aiflnent comntr, like America, ‘*it is the

mitYiony of digputes an” millions of

cffcctively excluded because cof

dispnt nts

asiveness of the process that are the

mejor crsuvalities. Litigyation in the formal

is an c¢xpencive proposition both for
2

for litigants'., *The high

covris
taxpavers and
cost of litigation throvgh the courts may

irritate many litigants. But for some it

constitutes a total  bar. Mo matter how

mer‘taorious tlhe claim or how worthy the



defence, a low income person (as well as many

in the middle class) will be unable to
3
litigate most cases'. There is a nmovement

afoot in America for reform that will reduce

the «ccst of litigation. The search for

reform has exposed the fact that a number of

disputes remain unresolved which 1is not
conducive to the health and well being of a
society. The reform movement aims at

rendering justice more accessible by making

it less expensive.

1.4. It is agreed on all hands that 1Indian

situation is worse compared to American

developing

i S

situation because India is a

country with 1large population living below

i erty line. To .lleviate poverty, numerous
programmes have been undertaken by the State.
These programmes create rights. . The
awareness of these rights has percolated down
to the beneficiaries, But the existence of
right or its awareness hardly brings any
relief. It is the enforcement of the right
to enjoy the benefit flowing frem the right
vhich is important. The moment you come to

enforcement, the courts come in, and with it

the costs, The inability to bear the costs



any attempt at enforcing the right not

makes

worth its while. The pregramme and the
rights «created therein remain a teasing
illusion.

1.5, This disturbing phenomena cof rising

cost of litigation attracted the attention of
the parliament,. While Constitution mandated

that the State shall secure and protect, as

effectively as it may, a social order in
which justice shall inform all the

institutions of national life, there was no

effective provision in the Constitution for
translating this promise intc reality.
Article 3G6A vas introduced in the
Constitution in the year 1976, It provided
that the State shall secure that the
operation cf the 1legal system promctes
justice, on a basis of equal opportunity, and
shall, in particular. provide free legal aid,
by suitable Jegislation or schemes cr in any
oth~~ way; to ensure that opportunities for
securing Jjustice are nct denied to any
citizen by reason of economic or other
disabilities. In introducing this article,

Parliament showed 1its awareness that by

numercus statutes, rights, privileges and



.oncessions have been conferred on the

economically and socially disadvantaged

sections of the s»ciety but they themselves
are not in a position by their own effort to
enforce these rights or enjoy the privileges
and concessions, And till that is done, it
cannot be said that the legal system promotes
justice because justice system is an integral
part of the legal system of the country. No
one who has a right must be denied the
benefit of it. There must be a forum for
enforcement and vindication of this right.
Access to forum must be unimpeded either by
geographical, physical or economic barriers.
The Jjustice system must be easily accessible
to each and every one from whatever strata of
society he comes. Economic or any other
disability should not become a barrier to
access to justice. Economic incapacity for
enforcing rights must be remedied. It can be
done in two ways: (i) considerably reduce the
cost of litigation; and (ii) extend help by

legal aid scheme wherever it 'is possible.



1.6. In the days of laissen faire it was

ascsuned that if the State establishes ccurts,

the Otate has perforned 1its duty. The
procedure for civil litigation refiected the
essentially individualistic pbiloscphy of

rights then prevailing. A right of access to

jiricial protection meant ecsentially the
aggarieved individval's formal right to
litigate c¢r defend a claim. Inability to

resort to court to enforce the right was nct

talten to be the concern of the State. The

State rermained passive «ith rospect to  such
rreblems as ability to initiate acticn or to
defend the action adequately. Such an
ayrprcach 1is inconsistent with th2 rhilosophy
of a welfare State. Therefore, article 39A
prcvided for setting up free legal aid

schcmes  to at least deal with one component

of tie cost of lj:igaticn, namely, lawyer's

fera, But "'.re ares numerous components of
cost of litigation and each will have to be
adearacely and scientifically examined to
Cemarcate arcas where there is enough leeway
for reducineg the cost of 1litigation. The
approach has to ke in contrast with the 16th

century apprcach, Relieving 'legal poverty’

- the incapecity of many people tc make full

e



of the law and its institutions - was not

us-
the <concern of the State, Justice, like
other commodities 1in the laissez faire

system, was available only to those whc could

afford 1its cost. Formal, not effective
justice - formal, not effective equality -
was all that was sought. This approach has

to be eschewed.

1.7. A constitutional democracy founded on
rule of law must provide a body for
resolution of the disputes arising 1in the
society. The disputes may be individual in
character or the disputes may arise out of
conflict of interests between groups. In

either situation, there must be an easily

accessible fcrum for resolution of disputes.

Simmering perpetual disputes would retard the

development and growth of the society.

Expeditious resolution of disputes by an

acessible forum would certainly tend

easily

to help development and growth of the
society. The courts are institutions for
formal resolution of disputes amongst
individuals and grougps. This forum, in order
to be effective, useful, efficient and

action-oriented, must be easily accessible to

the lowest amongst the lowliest without the



worry of finding wherewithal for access to

justice, And the forum must be able to

expeditiously resolve the disputes so that
the disputes do not continue to simmer in the

and the disputants may invest their

effort

society
time in more procductive and creative

rather than in fighting fruitless litigation.

Therefore;, a Jjustice system weorth its name

muct be easily accessible, least fcrmal, ncn-

expensive and ready to resolve the disputes

in a reasonably short time. In its search

for judicial reforms, the Law Commissicn has
dealt with providing forum which can

expeditiously dispose of cascs within a

reasonable time, The precsent report deéals

with removal of economic barriers in access

te the forum,

1.8.- Incidentally, the report also deals
with a reference received from the Dcpartment
of Justice in the the Ministry of Law and
Ju ce. It appears that the Confcrence of
Law Ministers of States and Union territories
held in June 1982 at New Delhi set up a
Committece tc go into the ' question of
raticnalisation of court fee. This Committee
prepared a report on rationalisation of court

fee. This report was placed as an annexure



to the agenda item on fabolition of court

fee’ in the joint Conference of Chicf
Justices, Chief Ministcrs and Law Ministers
held at New Del..i on 31st August and 1st

September, 1685, It is stated that due to

paucity of time, the subject was not
discussed in the Conference, As statcd
earlier amongst thc terms of reference drawn
up ©or a Commission which was to be sct up to

study and recommend reforms in the justice

system, one of the terms was: 'the cost of
litigation with a wview to lessening the
burden on the litigants®. Later on,

Government of India decided to assign the
task of studying rcforms in judicial
administration ané to make recommendations
therecn to the present Law Ceonmission.
Consequently, it was decided by the Minister
of Law and Justice, Government of India, to
refer the report of the Committee of Law
Ministers on ‘Rationalisation cf Court Fee'
to the Law Commission for 1its study and

recomniecndations, This report would also

dispose of the refurence as set out in D.O.
No. 25/4/80/Jus cf Additional Secretary,

Ministry of Law and Justice, dated 28/29

April, 13886.

10



CHAPTER 11

COMPONENTS OF COST OF LITIGATION

2.1. Before att.mpting to ascertain the
areas where the expenses ~re incurred by
litigants in initiating or prosecuting or
defending litigation, it would be worthwhile
to rccall the broad hcads under which the
litigants have to bear expenditure in
prosecuting or defending litigation, They
may be broadly arouped as under:-

(1) advocatég fees, 1including the fees
for serving notice wherever it is
necessary;

(?2) court fees and process fces;

(3) travelling expenses, cte., of

litigants and witnesses;

(4) costs for obtaining copies of
documents, typing and other
miscellaneous expenses;

(5) costs on account of adjournments;
and

(6) costs payable by the vanquished pérty

to the successful party.

2.2, Each head may be separately analysed
with a view to spotting areas where the costs

borne by the litigants may be either whclly

11



eliminated or at least considerably reduced.

The Law Commission is not concerned with all
litigants, Its r._.commendations are relevant
for those litigants who can 1ill-afford the

prevalent costs of litigation and whko may be

forced, 1in the language of article 39A, to

-

give up securing justice, resulting in denial

of justice by reason of economic barrier. It
is this class of marginal litigants that the

Law Ccmmission has kept in focus while

examining the heavy burden of costs of
litigation. The Law Commission is aware that
there 1is a class of litigants to whom the
quantum of costs is not at all a relevant
factor in pursuing litigation. In fact when
the ~pponent is from an economically
impoverished class, the well-to-do opponent,
irrespective of the ccst of litigation, will
pursue it relentlessly either to tire out the
impoverished 1litigant or to impose upon him
an unfair and unjust compromise. It is for
this class of 1litigants coming from the
impoverished segment of society and
designated as economically disadvantaged
class of litigants, for whose benefit rights

have been created or privileges and

concessions have been conferred by statutcry

12



and c¢xecutive orders but who are denied the
same and are unable to enforce the same
through justice system on account of economic
barrier. that tho Law Commissicn is
concerned. Those who have cushion and want
‘to spend con litigation as a luxury are not
the concern of the Law Commission. This

report may be understood and appreciated by

keeping in focus those litigants frcm
impoverished segments of our society, styled
as economically disadvantaged class of
peoy .

Advocates® Fees
2.3, In assiuning the top place to
advocates® fe¢es as a component of cost of

litigation, the I-~w Commission is influenced
by the fact that members cf the top echelons
of lcgal profession charge fees for servicces
rendered by them which is not available on a
comparative basis in any other profession.
In the ccrridors of Bar Association. it is
freely whispered, and without £he identity
being disclosed, the Law Commission was
informed, that the top members of the legal
fraternity 1in the Supreme Court charge nmore

often at the rate of Rs.1.00,000 per day of

13



four and half working hours, A fee varying
from Rs.5,000 to Rs.15,000 for appearing in a
matter set down for admission has become
common place; and senior advcrcates coming
from the t~p echelons of thc Par are known to
be appearing in 5 to 10 admission matters per
day on an average. Ard this fee, cither for
final hecaring per day or per admission mattoer
does not include conference fee. The minimum
fee for cg¢iving written cpinion varies from
Rs.5,000 per opinicn to a conference fee~ of
Rs.5,000 per hour. Ordinarily, big
industrial and commcrcial houses and
~corporations and companies have been  paying
and are willing to pay the fces on this
scale. 'hen it s’owly tapers down to a level

where the competition is fierce and the

charges are the lowest,

2.4. payment in the higher bracket 1is
further encouraged by a peculiar provision in
the Income-tax Act. Section 37(1) of the Act
provides that any expenditure [not being
expenditure cf the nature in sections 30 to
36 and not bcing in the nature of capital
expenditure or personal expenses of sccietyl

laid out or expended wnolly and exclusively

14



for the purposes of the business or

profession shall be allowed in computing the

income chargeable under the head 'profits and

gains of business or profession’®. This

provision has come in for interpretation on

numerous occasions before the Privy Council,

Supreme Court, various High Courts and Income

Tax Appellate Tribunal, and e¢xpenses on
litigation have been put under the heading
deduction® in computing the

'permissible

profits and gains of business or profession,

The cases are a legion to be mentioned here
1

but a ready reckoncr is available. But
practically every class of litigation

concerning the business or profession of the

assessee has enjoycd the benefit of exemption

and without a ceiling. This provision has
pushed up lawyers' fces in cases where
corpcrations/ companics are involved in

litigation and it has almost beccome the
corpc. .tions'/companies’ largesse distritution
method. And the largesse is enjoyed at the
cost of the State by reducing the taxable
profit and enhancing the litigation, There
was also section 80vv, which has been deleted
with effect from 1-4-1¢86 by the Finance Act

of 1985, which permitted deduction of

15



incurred on litigation under the Act

expenses
with a ceiling at Rs.5,000. . Shorn of
verbiage, the provision means that one can

fight tax authorities at State’s own cost
inasmuch as cven if the assessec¢ were to lose
the 1litigation wup to thc Supreme Ccurt of
India, the expcenses subject to cciling are
deductible while computinrg the total income
of thc asscssce. Such litigants 1litigating
at State cost have <clogged the courts’
dockets, Their ability to pay high fces has
so adversely affected the markct of 1legal
services and culture of lcgal profession that
others who can ill--afford to pay fees at the
~hig! rates are compclled by the envirconment
to follow the suit and suffer in the process.
Thcrefore; the guestion of costs of
litigation may be c¢xamined only from the
point of vicu of the impoverished class of
litigants who suffer dcuble jeopardy in that
thecy cannct afford to enforce rights by
initiating the 1litigaticn for want of
wherewithal and, in the process, suffer
further injustice, namely, deniél of rights,

privileges and conccssions.

16



2.5. Petty 1litigation of simple variety

emanatcs from rurual drcas inhabited largely

by impoverished class of rural pcor. TO
them, more than the court fees, the
advocates’ fceces/lawyers' charges which have

to be paid in advancc set up a formidatle
barrier in access to justicc. For this class
off litigants, there must be a tvo-pronged
drive to reducce the cost of litigation under
the b 1} "iawyers' charges":

(1) The State must prescribce floor and
cciling within which only lawyers®
fees can be charged: and

{2) Legal aid schemcs which must ensure
availability of legal aid at State
cost.

Both the approaches may be separately

examined.

2.6. The Advocatcs Act, 1961, has been
enacted in exercise of the powers conferred
by entry 26 in the Concurrent List of Seventh
Schedule to the Constitution. . The Act
provides for a monopoly in the sense that
only those persons whose names have been
enrolled 1in the State rolls of advocates

maintained by the Bar Council of the State

17



‘shal be entitled as of right to practise

throughout the territeries to which the Act

extends, as pre.ided in section 30.
Undoubtedl!y section 32 confers power cn the
court to permit any pcrson not enrclled as an
advocate under the Act to appear before it in
any particular case. Both thesc scctions
find their rlacc in Chapter IV which appears
not to have been brought into operation as
yet. If thus tht Act confecrs a nmonogoly,
since naturally the monopoly has an inbuilt
tendency to abuse its meonopelistic character,
the State must have regulatory control over a
monopoly. And such regulatory control may
extend tc prescribing the floor and ceiling
in the mattcer of lawycr's foes. Now if Dby
the Act of Parliancnt, the preofession enjoys
a monopoly, indisputably the Parliament will
have power for regulating the conduct of the
members  of the monopolistic prefession and.
in cxercise of this power, the Farliament can
prescribe the floor and cciling in respect of
fees chargeable by lawyers. Today sky is the
limit. In a w:lferc State, the State must,
in discharge of its trust to its irpoverishcd
sections of socicty, protect thecm against a
highly intclligent monopolistic profession.

And now that the lcgal charges or fccs cf

18



lawyers have sky-rockettod, it is time for

the State to intervene and regqulate the

profession by rprescribing the floor and

Between the flceor and ceiling, it

his

ceiling.
would be open to the lawyer to negotiate
fees, But 1if the litigant were te deposit
the fees at the 1level «f c¢ceiling in  an

account to be maintaincd by the Bar

Association of which the lawycer is a member,
it shall be the duty of th: lawyer to appcar
for the litigant without any furthcr
ncgotiation about fees. He may decline  to
undertake the assignment if eitbhcer there is a
conflict c¢f interest or his hands are full.
The lewycrs describc their legal professicn
as a noble profescsion. As a characteristic

of nobility, this sacrifice is erpected.

2.7, There is an additional reason why the
State must enforce a regulatory nmneasure.
Reccntly, by the Resolution No. F.g(14)/82-
I.C, dated 4th July, 1985, of thc Department
of Legal Affairs. Ministry of Law and
Justice, a Committce was sct up under the
Chairmanship of Justice Baharul Islam, former
Judge of the Supremc Court of India, to make
recommendations to provide social sccurity

measures to members of the legal profession,

19



The Ccmmittice was cf a repreosentative

charactcr in as nuch as there wveorce four

Membcrs of Rajya Sabha and fcur Pombers of

Lok Sabha as Mcmbers of Lhe Committee over

and above the Attorncy Genernl cf  India,
Chairman cof the EBar Corncil of  Irdia. a

senior advocate  of  th. Srprenc Court,

Chairman of the Lar Council of Delhi and a

jJournalist. This Committee was roaquired  to
study in depth all the aspecte relating  to
the measures of  social  security to be

provided to the members of legal profession
and subkmit a report togethcer with its
vericd prescribed.

reccommendations wvithin the

The Committec issued & questionnaire te which

1

there was a widespreac resoonse. After the
internal d=1ib~.aticns. tle Committee

recommendad  to provide financial assistance

te  the crtent of Rs. 500 to junicr advocates

fer 5 years from the date of enrolment and te

thoce who have not completod 35 ycars of

X
-~

r

special  provision was rcoommended  for  the
advocates belonging to Schedulced Castes  and
Scheduled Tribes and women lawycers. The
Com teé also submit+zd a draft bill arncxed

to 1its report. The funcding programme 1is

evident ftrom the draft Rill. Tt precvidee for

20



a levy cf memboership fo» as alocoe levy cof a

stami cuty on everv vakalatnama that a lawyer
f s in any litication of such denoninaticn

as may Le prescribed, The amount collected

by the sale of such stamps will form part of

the fund. In «ffect, rmombers of the legal

rrofessicn have to be previded financial

assistance by lovy of tax in the form of

stanp duty If the prefessicon can call upon

<

the Government to oxercise its taring power

fcr raising a fund to be cxclusitvely used for
Y X

the benefit of  the members of  the loegal
rrofessicn;  ipsc focto the State can znforcc

a regulatcry measurc providing the floor and

ceiling in Lhe natter i charging of fecs.

To a considerablce cxtent, if this

recommendation is implemented. the quantum of

lavyer's charges  will go down and it will

have t i desired eff . ct of cquitable

distributicn of 1lcgal work amongst various
mesbers  of  the preofessicon and  to  reduce

concentration of lecal worl in the hands  of

fou mcmbers  of  the profescion to the
detrinent of a large number of them. These
twin objects can be easily achieved by

przecribing the flcor and ceiling in  the

matter cof lawyerfs charges and once  the

litigant is willing to pay, hc is e¢ntitled to

\"



the scrvices of a lawyer as desired by him

within the meani~g of article 22 of the

Constitution.

2.8. Even where floor and ceciling in matter
of lawyer s charges are prescribed and
enforced, yect, in a poverty ridden scciety
like ours,. there will still be a large
segment of potential litigants in search of
ite entitlcments who would not be able to
afford even the rprescribed charges. For
their benefit, the provision of article 39A
has to be fully made operational. Article
39 reécribes a duty of the State to secure
that it shall provide free 1legal aid by
suitable legislation or schemes or in any
other way to ensure that opportunities for
secnring justice are not denied to any
citizen kv rcason of economic or other
disebilities. The State is aware of its duty
as nandated by article 29A of the
Constitution. In order to translate the
mandate of article 39A into & functioning
scheme to provide free and competent 1legal
services to the weaker sections of the
society to e¢nsure that opportunities for

securing justice are not denied to any

citizen by reason of econcmic or other

2%



disabilities, rarliament has c¢nacted the
Legal Services Aut'orities Act. 1787 [Act No.
39 of 1987] . which received the assent of the
President on oOctober 11, 1287, Hearly eight
months have rolled by since the Act has been
put on the statute bcok but, unfortunately,

it has not been brought into operation, The

rcasons for this doeclay are difficult to

discern. Howover - it must be stated in

favour of the State and the powers that® be
that a legal aid scheme under an executive
order 1is at present functioning. It is a
skelctal ~scheome, The scheme has to be all
compi.aensive so that anyone in any nart of
India wvho has suffered injustice bv denial of
entitlements or deprivation of his rights
must be able. w.thout the slighest worry
about his cconomic wherewithal, to initiate

legal action for enforcement of his rights or

to procure his ertitlements, The National
Legal Services Authority to be set up under
scction 3 of the Act is under a statutory
obligation te lay down policies and
principles for making legal services
available under the jrovisions of the Act;

frame the most effective and cconomical

schemes for the purpose of making legal

23



services available under the provisions of

the Act; utilise the funds at its disposal

and make approptiate allocation of funds to

Statc authorities and district authorities;

and to take necessary stcps by way of social
jusrcice litigation with regard to consumetr
protcction,; environmental protection or other

matter of special conccrn to the weaker

sectiocns of the society and. for this
purpose, to give training to sccial workers
in legal skills, Vthen the scheme is made
opcrational, «cven the pocrest among the poor

would be able to secure legal aid without the

worry of finding the wherevithal for

acquiring his entitlements and to vindicate
his rights. in fact, expecting the members
of the impoverished class of litigants to go

in «carch ¢ legal aid is itself a tall

oréor . e Law Cemnmission, being aware of
the fact that the rural poor find it

difficult cven to procure legal aid by
arproaching appropriate authcorities; has
taken one more step to make the scheme,

whatever that may be, operational.

24



largu st secticns cf the

2.-'0 'Fh(:‘
eco' mically anc socially d.sadvantaged

classcs of peeple reside in rural areas. For

their buenefit, a particiratory mnodcl of

already been reccnmmended by the
2

in August 1086. The recport

justice has
Law Conmission

recommends eciting up of a Gram Nyayalaya to

be manned by a legally traincd Judge and two

the

) ~

lay Judgcs, Apart from anything elsc,

Gralm Nyayalaya has nct to wait fcr people to

come to it in cscarch of jurtice but whenever

a dispute is reported, to assenmble at  the

site of the dispute and to resolve the same.

Ours being a socicty founded on rule of law

coupled with an adversary system, presence of

lawyer in the process of assisting resolution

of dispnute is generally considered
indispensable. Now if the (Gram Nyayalaya is

to scettle at the situs of dispute, how could

litigants coming from the rural fpoor class

bring their lawyers to the place where the
dispute has cccurrcd? The Law Comnission

being aware of this situation has recommended
that to every such Gram Nyayalava, the

Authority, to be set up under the
shall

District
Legal Services Authority Act, 187,

assign two lawyers whose services would Dbe

)
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availablce to cither side in need of lawyer's

services without obligation to make any

payment, 1f the rural pyoor are nct to pay

court fees in their dispultes beforce the Gram

3

llyayalaya ang will have services of lawyers

assigned by District Authority under the

aforementioned Act without obligation to

4
pay .

major componcnts of cost of litigation

one can confidently say that the two

will

be totally c¢liminated oend the cost of
litigation will perceptibly g0 down to an

extent where it will become wholly bearable.

Court Fces and Preocess Focs

2,10, Court tecc has acquired high visibility

prof '+ as a comporent of cost of litigation

borne by the litigants in view of the

vocifcrous advecacy for its abolition by the

then Law Ministcr, Mr. Jagannath Kaushal. It

is a conmplex subject and is, therefore,

separately dealt with in the next chapter.

As rcgards process feces, Lhe sinmple answer
that thce Law Commission would givé,in view of
its formulations in the succceeding chapter, is
that thosc who fall in the excemption limit

shall not pay process fee and those who will
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be liable to pay court fees shall pay process

at the rate to be prescribed by the High

fec
Courts.
Travclling Expenses. etc., of
LLitigants and Witnesscs
2.11. The present situation is that the

courts of lowest jurisdiction arc gencerally
stationed at the hcadquarters cf Taluka or
Tehsil depcending upon the inflow of work.

Occasicnally, a court of lowest jurisdiction

is sect wup with jurisdiction over 2 to 3

Talukas/Tehsils and the litigants, c¢ven from

the arca within the Jjurisdiction of such

court in scarch of justice, will have to

travel to the hecadquarters where the court is

set up. Not only  he litigants will have to

travel to thc court very often but, when the
suit reachecs thc stage of rccording evidence,

witnesses have to be taken from the village

to the court and transported back alsc to be

-

provided sore snack and food. This wculd

entail hcavy cost. Expericnce shows that
after the suit reaches the stage of hearing

and the witncsses are brought, the suit is

adjourned on numerous occasions entailing the
liability to bring witncsses repeatedly to

the cc . Not only that but even after the
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cross—-examination of the witnesses has

started, it is n t completed by continucus

hearing of the suit but the suit may be

adjourned with the obligation of the witness

undcr cross-¢xanination to appcar as  wmany

times in the court as the court would c¢xpect

his presence or  till such time as it is

recorded that the erxamination is  complete.

There is one notorious case in the court at

Ahnmedabad where the adjourned cCrogs-

examination covered a period of a decade.

Unless the witness is summoned and the amount

for procuring his prescnce is deposited, as

required by rule 3 of order 16, the crpenses

inrcur I in bringing witnesses to the court

(o

SUS.

would not be included in the taxed cost

Rule 1A of Order 16 permits the party to heep

witnesses present  without obtaining the

assistancc of the court for procuring their

prescence  and if they are kept present, the

court is under an cbligation to examine them

unless it is said that the cvidence of the

is irrelevant or the exercisc is for
5
vexation or delav.

witness
And there is a peculiar

tendency among litigants in our country to

bring a number of witnesses even where parol

evidence has little or no rclcvance and this
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is

invisible component of cost of litigatior

sonetimes back-breaking. There 1s  some

scepe for reducing cost under this head.

2.12. rarol evidence has its relevance where

parties are¢ at variance on a fact situation

which cannot bce established by documentary

evidence, suchk as suilts bascd on casement.

Whether a particular passage was in existoence
and wuscd., or a passage for water was in
existcncee  and usced over the statutory period
would entail examination of vitnesses whe
would have intimate knowledge of the
existence of passage or water passagce, 3s the
casc nay be, Cases are not unknown where a
large number of witnesses on cither side are
callcd and examincd, Thouagh the Evidence Act
does not prescribe numerical strength  of
witnesses te prove a certain  fact, yet, in
the 1se of proof of e¢xecution of a document
required by law to be attested, it shall be
obligatory uron  the person offering the

docunient in cvidence to at least examine one

attesting witnoess for the purpose of proof of

6
exccution. The proviso to secticn 68 would
makc it incumbent upon a person offering  to
prove a will to «¢xamine at lcast one
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attcsting witness to prove the same but  in

all other cases if the decument i: registered

according to thc provisicns of the Indian

Registration Act, the rigour of sccticn 68

would be lesscned in that the cxamination cf

an attcsting witness will not be  incumbent

upon the perscen offerine such document  in

evidonce . The  tendency . therefore. to
exarine a larqge number of vitnesses te  prove

a2 civen fact requircs to be curbed but  till

that 1is donc,. there is a way ocut to reduce
cost of litigation undcr this hcad. Where

once the witness is called, his examination
must be completed on the same day. This can

be achicved by two sinplc methods,

2.13. If the corvt has sct down number of

suits for recording cvidence on a given day

and  tbe o u.. finds itself unable to doeal
with all witnesses, the ccurt should appcint
a lawyer as a Commissioner dircecting him  to

record CVidLnCt of witncsses of those who arc
Frest in thoe  court, This practicc 1is
followed in the subordinate courts in  the
State of Madhya Pradesh,. This practice
requires  te be univercally follewed. once
the witness has come in and the cvidence is

recorded,  hoe/she may reoit te called in  again
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and any funrthcr investment on  procuring

witnessces will be saved. Needluss to say

that in the circumstances horein mentioned,

the costs of Commissioner shall be borne by

the Statco.

2.14. [Law Corimission has. however, ancther

altornative suggoestion which it has  already

madc in this behalf, If Gram Nyayalayas arce
set up as recomnended by it, it is incumbent
upon  snch Gram MWyayolayas to visit the site

of  dispute obhich Iy iteclf wounld offer a

solvrzion, In a nurbecr of caccs  cemanating

frow rural ar.as ard rcaching tho ccourts, the

disyute contres round a road or rassage to

the houvse »r ficld to be uvsed by men, cart
and cattlec. Thes disputes are ¢ abroiled in

and comp lex legal

tee! nical rules
decisions

fermalations involving foicign
which have modulated the law. To aveid all
this complicated and complex  approach to a
~imgehe dispute,  a Gram HNyayalaya, on recceipt
of a dispute of this nature, would assemble,

datc to ¢ notitied in advance, at the

ocn a

sitc of disprute: wvitnesses will be from the
samce lccality, Lhoy will be presont; they can
be bricflv ¢xanined, and the disputce can be

reselved as poer the decision of  the Gram
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Nyayalaya. This would totally c<liminatc

expenses on tran:s ort and snack - hargcs for

It »ill be a gavine in time and
7

witncssces.

moncy both. then it comes to urban

litigation, the rproblem 1is rniot so complex

becauvse the courts are in the city and thc

witnesses  are  in tho city and they can  bhe

kept prcesont withont rruch investmrent.,

Thervfere,. if  these two suggesticns  heroin

made are irploementod, oxpenses on transport

and snacks of witnesccs as. a  component  of

cost of litigation will b ecither wholly

eliminatcd or rocduced to such a level as  to

become ““carable.

2.15. In thie context. attention must be
drawn tc Crder Y7 of the Code c¢f Civil

Procedure, 1¢76,. which «mpoewers the court not

grant fri.olous adjoeurnments and  in any

to

casce on  the ground of the convenicnce of

lawyer. Provision of Order 17 should be

scrupulcusly followed and this would further

entail rcduction in cost under this head.

costs_for Obtaining Ccpies of Docuncnts,

Typing and othor hiscollancous Expenses

2.16. Documents which are comprulsorily

registcrable under the provisions of the
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Indian h.gistration Act, 1308, are rcaistcred

by Registry sct u, under the Act. Copice of

documents can be obtained on payment cof

such

ccrtain charges, co tar the wisdem of the

levy may not be scricusly auesiioned  because

the Reyistry rend.rs public cervice by making

availablc Copil of Goecuwents after any
lcnath of time. put  afler  the copy is
"obt 4. when the document is rproduvced in a
suit -r  cther jprocceding. court fee  is

leviable. Thies shoull be totally, <lirminatcd.

Any Leo meet Le o a one peoint prograrne. Once
{ec 15 raid for owtaining copics of docmments
wvhich are shoun to heve boen teagisteres  and
chrice of whict arc  frrnisned by the
egiciry,  tlo production of a ccrtified copy

cf cuch docuvrent nvel oo e svbiocited to a

frother levy i court fee, Therofore, any

such ':xvy nust bo tota'ly removed.

Costs cn Account of Adiournments

2.17, Whilc dcalino with "he guestion of
cost incurred in paying travelling c¥penses
te witneescge,  Aattontion has been drawn  to
Order 17 cof the Cede of Civil Procoedure,

Thcerefere. it is not necessary herc to

further cdilatc cn the subject save and cxcont
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saying that Ordc¢r 17 must be scrupulously

followced.

Costs payable by the Vanguisned Party
to thc fuccessful FParty.

2.1C. To some extent, this method of

"compensating the successful litigant may

opcratc as a check on an utterly frivolous

litigation. Put it is cqually true that

sometimes a goenuince claim may fail because of
non—-availability of reliable c¢vidence, or

occasionally by lapse on procedural front.

To wit,. if,; in a pending suit, the defendant,

or oncv of the defendants whoere there arce nore

than on¢, dics and his heirs arc not brought

on record within the prescribed time, the

8
suit abates, In such a situation; the cloim

may be genuine but gets rejectcd for failure

on procedural front, Casc¢s arc not  unknewn
where a successful litigant up tc the Supreme

Court 1lost thc casc when in a pending appeal

the heirs wcrc not brought on record within
the - scribed time and the court declined to
condone delay cn the aground that sufficient
cause was not shewn for failure to implead

the hecirs or the legal representatives ofthe

deceased party within the prescribed time,
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Even when on account of this technical

failure a suitor 1is non-gsuited, costs are

awarded to the othur side. To deny costs to
a successful litigant may appear to be
unjust. Put this should not detain the
Commission any morc because while taxing
ccsts, it woulc have to be ascertained
whether the other side has spent anything on
court fecs and if the litigant is  in  the
exemption limit, nothing vill bc taxced andcr
the head "court fcos”. Similarly, if legal
aid has been cbtainced, nothing would be taxcd
under the hcad "lawyer's charges®. The
remaining expenses  weuld be negligible.
Thercfore, the practice of awarding costs to
successful litigant may continue save and
except where the m ttcr should be left to the
discretion of the court when the successful
litigant 1is from thc affluent scction of the
socicty and thc vanquished party may belong
to impoverished scction of the society. In
such a situaticn, thce costs should not be
awarded to  the affluent successful party.
Put if, on the other hand, the successful
litigant is one¢ coming from impeverished
sect: 6f society, full costs should be

awarded to him against the affluent 1litigant

on the other sidc. To tilt the balance 1in
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favour of justicc in such a situvation, even

compensatory ¢ 'sts  can be  -~warded under

section 35 of the Code of Civil Precedure,

1676.



CHAPTER Il

CQURT FEE AS A COMPOMENT OF
COST OF LITIGATICN AND ITSE RATIONALISATICN

3.1. Entry 3 in State List reads:

"Cificers anrd  scrvants of the Pigh Ccurt;
procedure  in rent and revenuoe courts;  fees
taken  in  all courts oxcupt tho Suprenme
Court."”

*Court fee?® thus is &a subject within the

jurisdiction of the State. Article 145 of the

Constitution confers power on the Supreme Court,
subject to the provisions of any law madce by

Parliament in cxercis. of the pcuurs confaerred by

entry 77 of the Unicn List, to make rules for

regulating gencrally the practice and procedure of

the Court with thc approval of the Presidont.

This rule-making power intcr alia includes the

'to the fies to be charged

pewer to make rules as
1

inn respect of proccedings thercint, Armed with
this power under entry 3 of the State List, by now
10 Statcs, namcly, Ancdhra Pradesh, Gujarat. Jammu
ard Kashmir, Himachal pradeszh, Karnataka, Kere&la,
Maharashtra, Rajasthan, Tamil Nadu and West
Bengal, and the Union territory . of Pondicherry

have cnacted their own laws on court fee, The

Commission has come to know that State of Haryana
2

has ««nacted 1its own Court 1-e¢ Act . In cther

States ind Union tcrritorice, the Central Court
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Fces Act of 1870, as amended from time to time, is
in force.

3.2, Court fee has alwiys bcen a very

controversial subject. At the one encd of the

spectrum, there are those who assert that it is a

tax on justice and is incengruous in a

censtitutional democracy. At the cthor ¢nd of the

spectrum. therc are¢ these who asscrt that as  far

as the administracion of civil Jjustice is

concerncd. court fee is a fe: levied for scrvice

rendered and it may inbhere tho concept of quid pro

trtreme vroposition at both ends  of

spectrum, therce is an ¢rror in both bhut when

properly analysecd. cach propositicn has an ¢lement

of truth in it. Both th¢ pecints of view may be

briefly ¢xamined.

3.3. Law Cecmmission to which vnrk of recommending
reforms in  justice system was assigned by the

Government of India undertook a comprehoensive

examinat’ of justice system in vogue with a view

to recommending refeorms in judi-ial administration

so as to remove some of its ugly and undesirable

featurces. heunting cost of litigation was

considerced an undesirable feature of Jjustice

system bucause it became a barrier in  access to

justice. The situvation in this bchalf was

analysed. Court fec was considered the most

-



important componcnt of the cost of  litigation,

The question whetier the levy of court  fec  was

justified or net cnocaged the attention of the

first Law Commission. *1ndia is, so far as we
know, the only ccuntry under a modern system of
Gover  ment  which deters »a persen who has  been
deprived of  his jrojerty or whose legal riaghts
have been infringed from sccking rodress by
imposing a tax on thc remed, he <o cks.  Qur States

provide hospitals which give fre tr_atnent to

persens  whe  arc physically/ mentaliy ! afflicted,

But if a persen is injured in the matter of  his

fundamental or othcer legal rights. we bar his
approach to the courts cxcept on paynent of a
heavy foc. The feo which  we chargoe is  so

litigant sccking to «nforce

of

excessive that a civil
his 1lcgal right pays not only the entire cost

administration «f civil justice but also the cost

incurred by the State in procecuting and punishing
criminale for crimes with which the civil litigent
3

has no concorn.! This sumred up the approach to

court fec in 1950,

3.4. Till the advent o¢f the British ruvle in
India, 1levy of court foo was unkncwn. It was the
British rule that brought in its wake the

regulations which imposcd court fecs. Court feces

appear to have been levied in the 18th century by

98]
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Madras Regulation TII ot 1782, Bengal Regulation

XXXVIII of 1795 .nd Romhbay Regulation of 1€02.

Since then it has bicome 4 regular feature of  the

administration of justice

3.5. The Preamble tc  the PRengal Regulation

justified the iwmposition of court fees on  the

ground that it would prevent the institution of

frivolous litigation, It stated that the

‘imposition cf thes: fees on tle institution and

trial of svuits and petitions presented to  the

court 1is considered as the bcest meode of putting a

stop to its abuse without obstructing the bringing

- for d of just claims.' Macaulay ccnsidcred this

statement as indefensible and described it, *the

most eminently absurd Preamble that was -ever

drawn', In his minute dated 25th  June, 1835,

Macaulay reccorded: ‘'If what the courts administer

be injustice, thusc taxes are defensible or  are

objcectionable only as being far toc low. They

ought te be raised till  they amount to a

prohibitory duty or rather the courts ought to be

shut wupr and the whole expense of our Jjudicial

establishment saved to the State. But, if what

the courts administer be justice, is Jjustice a

thing which the Government ought to grudge to the

4
people?’
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3.6. Subject to Macaulay's caveat, court fee was

conceived as a restraint on frivolous litigation.

However, the States have practically considered it
5

a source of rcvenue. The :ver daunting resource

crunch has oftcn provoked upward revision of court
fees, simultancously peinting a finger to the ever

rising cost of administration of justice as

justification for the upward rovision. The Law

Commission, thcrefore, was constrained to observe,
6
'the fec¢ is no longcr a fec, it is a hcavy tax’.

In 1rcaching this conclusion, the Commission was

impressed by the fact deduced from analysis of

certain decrees sclected at randem that court fees

formed the highest component of taxced costs. The

Commission, after obscrving that 'it 1is the

primary duty of th State to providc the machinery

for t. administration cof justice and on princirle

it is not rroper for the State to charge fees from
FLOJ g

suitors in courts’, procecded to rccommend  that

‘even 1f court fees are charged, the revenue

derived fron them should not exceed the costs of

administration of civil justice bccause the making

-

a profit by the State from the administration

of
7

of justice is not justified'.

3.7, The Taxatiorn Enquiry Commission, after

colleccting data feor the ycar 1954, reachud a
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conclusien that crpenditurce on administration of

justice is higher than the reccipt frem court freg
in Part A Statecs and the sam: was the situation in

pPart R Stat - oo, Therefore, while In 1254-55

rceceipt from covrt  feos in Fart A oand  Part B
Statcs was not sufficient to moct the expenditure
8

on administraticn of justice. yct in 1858 the Law

Commission found that receipt from the court  foes

was higher whoen compared to cxpenditurc on
adminictration of justice and theroefore it

partakcs the chrractoer of tav and not fec.

3.6, The Consnltative Comr ittec attached to the
Hinistry of Law and Justice, at its muckino
June 1920, cet un o Sub-Committoe ko go inte chic
guestion cof court fees in trial courts. Tho Svh--
Committee in its rcport recownended aboliticon o
court fecs, The recommendation cf the suk -

Comnittee wrie forwarded to the Stat.  Covernmants

for considoeration and necessary action ik the
mattcr. Sore States ojiposed abolition of court
fees, Somc State Governments did not  eopposc

abolicion as snuch, but desired that the Governront

of 1India should compensate the State CGovernment:
(¢

>

at least to the cxtent cf 50% ~f 1r§s of revenud,

3.9. The cxcrcisce was ajain vndertaken by a Sub-
Committec st up by +<he Confercence of Law

Ministers which submitted its report in October
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1¢¢4., This Sub~Committe: Jdid nvot recommend
aboliticon of court f - es hut recnammended

rationalisation in the struztur: of court fee,

brecadly through reduction in ad valercm fee,

exemption of cortain categeries of liticants  and
certain categorics of cascs from payment/levy of
court fce and refund of conrt feo  under certain

circumstances, Ancth.r inmvortart rccomnmendation

of the Comrittec is thot the court foo on first as

well  as sccoend eppeals should be 50% of  thoe fee

leviable cn the originel suit, «whethor the appeal

is by  the plaintiff or by the & fendant in the

criginal suit, The Committec fuirtber recommended

that the litigants having ai annual inccre up  to

€.5,00C mey be excempted from poyroent  of  court

foo, If a Statc Coverrment ig i a jposition to

excnpt litigants hating incemwr highor than

Rs.6.N00, it m~e Ao co beepira in vwicw the overall

impract such an : xcenmptien may  have AS  rocards

procf of incowme, an affidavit by th. plaintiff may

be acceyptcd. Tt also reccmiended that 1f a Sftate

Government finds it feasible to excupt members of
Scheduled Cestes and Schedule?d Tribes as a class

from payment of court fee, it may do SC,

Acccrding to the recemm ndation of the Comnmittaec,
woncn may be cxempted freom paynent of ccurt foo in

matrimonial <cuascs and childroen may be oreapted
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oF court fecoc  on suits for

from payment

maintuenance, Referring to the rate of court fee
on writ petitions under articl:e 226 of the
Constitution, it recomriended  that on a writ

petition comvlainine of vielation of funcdamcntal

the fee  leviable

right othcr than habcas ccrjus,

matti rs ks.500 and in

chcutu b Re.100 and in tax

miscellancous matters Ra.250. Tt aid riot

recommend any change in the lovy of process fee€s

as such.

FRTS

3.10. Is the levy of court fee a tar con justice?

The guestion as poscd dous not admit of a specific

straight answer. Acniinistratinn of justicc has

two broad wings: (1 civil Justice; and (2}

criminal justicc. The obligationrs of the State in

respect of both materially differ.

3.11. A cocicty governed by rvlce of law with a

written Censtitution and an ingrained hbill  of

regulatory mcasures called

rights must have
Statutcgs or dclegated legislation adopted by
authoritics having the power tc do so. viclation

rcgulaticn or rcgulatory mcasures is gencrally

of

made punishable. A political societyv. in order to
grow and develep, mnus!t have interral  peace and
sccurity against external aggression, The

internal peace can be censured by laws properly

enforced and:. when viclated, by impositior of

14

punishment.

or a contravention .as takcn place. a forum has

7o determine whother law is violated

to



not a service rendored by the State but it is

rerformance of soveceign function of the Stato and

in c¢nforcement of its duty (o provide internal

pcace cencducive to grewth and develormont.
3.12. when it comes to civil dustice, the

arpproach has to undergo a change. Civil disputes

include disputces botween an  individuel and

individual. hetween individual and groups of

individuals, bectween group of individuals on  one

hand and group cf individuals on thc other hand

and between individuals and groupr of individuals

on c¢nt¢ hand and State on the othor. A uritten

Constitution with an inbuilt chapter on

fundamcntal rights and division of powers anongst

Fedcration and States provide a fruitful greound

for disputes ccn g inte exi. tence. Thewe

disputes have ke ke resgolved “ecavse a  continucns

sinmncr ¢ dispute is not corducive to growgth  and

development of socicty. Hcewever when o the

disputes are between two individuals, say an

employer and an cmployee, a husband and a wife, or

between members of the same family, it is open to

them to chonse their cwn forurm te get the disputce

resolved. In arbitrator aprointed by the parties

for resoluticn of dispute partakes the character

of the court becausce perties agree to trcat its
decisicen  binding. The ccste of such arbitrator
to

has to be met by the parties who agree

refer



‘fees' in a particular case depends on the
subject-mattcr in relation to which fees are
imposed. In this casc¢ we are concerned with
the administration of civil justice in a
State. The fees must have relation to the
administration of civil justice. whilce
levying  fees the appropriate Legislature 1is
competent to take into account all relcvant
factors, the wvalue of the subject-matter of
thce dispute, the various steps necessary in
the prosccution of a suit or matter, the
entire cost Qf the upkeep of courts and
cfficcrs administering c¢ivil justice, the
vexatious nature of & «certain type of
litigation and other relevant matters. It
is free to levy a small fec in some éases, a
large fee¢ in © aers, subject ¢ course to the
provisions of Article 14. But one thing the
Legislature 1is not competent to do, and that
is to make 1litigants contribute to the
incrcase of general public revenuc, In
cther worde it cannot tax 1litigation, and
mako litigations pay, say for roadbuilding or
cducation or other beneficial schemes that a
State may have. There' must be a broad
ccrrelationship with the fecs collected and
the cost of administration of civil

10
justice.”

48



Elaborating this position, a Full Bench of the
Gujarat High C art, while examining the
constitutional validity of a-ticle 15 in the First
Schedule of the Bombay Court Fees Act, 1959 in its
¢pplication to the State of Gujarat, observed that
it 1s for the State to establish that what has
been levied is court fees properly so called and
if thiere 1s any <¢nhancement, the State nust
justify the enhancement. Upholding the validity
of the levy, the court examined the broad
relationship between the levy of court fee and the
cest of administration c¢f civil justice in order
tc determine vhether it is a fe¢ or a pretence and
no* a fce 1in reality, The ratio ot the case 1is
that the court fee can be validly levied as the
fee 1s  levied for service rendered. The only
thing to be ¢xamined is whether there is a broad
reiaticonsnip batween the levy of court fee and the
cost of administration of «c¢ivil Jjustice. It
nnguestionably  follows that by setting up forum
for vendering civil justice, ;he State renders
serviceo and is entitled to charge fee for
rendcering the service. Therefore, levy of court
fees in civil justice system cannot be dubbed as

tax on justice,

3.13. In a pecculiar sct of circumstances,; the



Supreme Court of India had occasion to pronounce
on the wisdom and rationality of levj of court
fee, ‘It even took upon itself some day in future
to decide thc constitutionality of price for
access to court justice as being either just or
legal. Without cxpressly stating so, the court
possibly gave vent to its feeling by stating that
when court fe¢e becomes a barrier in  access to
justice, the constitutionality of the levy is open
to gquestion. But while giving vent to its
fecling, it did not finally pronounce on the
subjectoll The difference between tax and fee has
come into sharp focus by a catena of decisions.
It was once belicved that to justify a levy as fee
for scrvice rendered, there must be an element of

gquid pro gquo and that, when challenged, the

Legislature must ju :ify the levy by pointing out
the receipt and the quantum of service rendered.
Translating this dictum into administration of
civil justice, it must be shown that the
cexpenditure on service rendered by administration
of civil justicce must bear closec relationship with
the receipt from the court fees. However, this

element of quid pro gquo has regently undergone a

change. Undoubtedly, though a fee must have
relation to services rendered or the advantage
conferred, such relaticn need not be direct; a

mere causal relation may be enough, Further,
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neither the incidence of the fee nor the service
rendered nced be uniform. Quid pro quo in the
strict sense 1is not the one and the only true
index of a2 fee; nor is it nececssarily absent in a

12
tax, It would, therefore, be inappropriate to

comparc by statistics the receipt under the head
‘court fee' with the guantum of service rendered
cvaluated by expenditure incurred in establishing
and maintaining administration of civil justice.

However, there must be some broad relationship

between the two.

3.14. Those who advocate abolition of court fee
appcar to be unaware of the fact that there is a
huge lay out on administration of civil justice.
2 developing coun.ry like India, continuously
suffering the resourcc crunc i, cannot afford to
reach the ideal of abolition of court fee in
administration of civil justice. Nor its total
abolition can ever be appreciated. At the time of
the 14th report of the Law Commission, 1t was
found that the receipt under the head ‘court fees'
exceeded the expense on administration of justice,
though a contrary picture emérges from statistics
obtained from the report of the Taxation Enquiry
13

Commission, 1853-54. The situaticn today is

entirely different, Even the expenditurc incurred
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on administration of «c¢ivil Jjustice with the
services available as of today is not reimbursed
from the dreaded levy of court fees. what the
emerging scenaric would be, would shock anyone out
of his wits if and when the recommendation of the
present Law  Commission to increase the present
ratio of 10.5 Judges ©per million of Indian
pogpulation to at least 50 Judges per million of
Indian population 1is implementedc14 Once that
recommendation is implenientced, which of necessity
must have to Dbc done Dbecause at present the
scrvice from administration of civil justice due
tco hecavy backlog of cases is virtually of no use
to the litigant. Infra-structural scrvices in
administration of justice will have to be e¢nlarged
sufficicntly making a further demand on the
Exchequcruls Therefore, the question of total
abclition of cocurt fees though it may be ideal
according to protagonists of abolition as such

dces not merit consideration.

3.15. The whcle approach, however, on court fees
requires a radical change. Emphasis up till now
has bien on levying court fees on the value of the
subject matter in dispute or,( what is called, ad
valcocrem court fec. The man behind the litigation

is cf no consequence in determining what ought to

be the measure of court fees, nor even the social
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¢valuation of the subject matter of court dispute.
The easy and facile approach is: look at the value
of the subjcct matter in Ciqute and a graded
pcrcentage of it should be the court fees. This
approach bristles with a market cconomy concept.
It mcans that if A wants so much relief, he must
pay so much court fees irrespective of whether A
comes from the poorest strata of society or middle
lecvel strata or from the affluent class, In
determining court fees, A is never in the picture.
It is the value of the subject matter in dispute
which 1s the sole guiding criterion, something
akin to sale and purchase of goods. This approach
- lgnoring the litigant and ecmphasizing the value
of the subject matter in dispute - has presented a
distorted view of civil litigation. TO
illustrate, for a poor man the subject matter of
the dispute in terms of money value may be very
small, yet may be a qucstion of life and death for
him, On the other hand, a person in affluent
circumstances mnay have no consideration for the
valuec of the subject matter in dispute because he
can afford to pav any amount of court fees and
that subject matter of the dispute itself may be
of little or no importance. But in both the cases
the prescent apgproach of looking at th% value of

the subject matter in disgute, ignoring the man

behind the subject matter, has been the gravamen



dispute. The benefit of total exemption from
court fees may be granted in the following
manner:-

(1) No «court fee shall be levied in the
proceedings before the Gram Nyayalaya;17
and

(ii) Marginal farmers, farm labourers,
unemployed industrial workers and those
whose annual income does not exceed
Rs.12,000 per annum shall be exempt from
payment of court fees.

The Committee recommended that 1litigants having
annual income up to Rs.6,000 may be excmpted from
payment of ccurt fce. It further recommended that
if a State Government is in a position to exempt
litigants having income higher than Rs.6,000, it
may do so keeping in view the overall impact such
an exemption may have. As regards procf of
income, an affidavit by the plaintiff may be
accepted., Its further recommendation was that if
a State Government finds it feasible to exempt -

(i) Scheduled Castes or Scheduled Tribes
litigants who have income higher than
Rs.6000 a year; ~

(ii) Scheduled Castes or Scheduled Tribes as

a class,

30180 ]
The exemption fron Payment of court fee
s
granted itige
to litigaats having sn annual income 3
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court fee, would form two distinct and independent

the difference between an

classes, To ignore

individual and a corporate body is to ignore the
18

realities of the situation. Obviously, in the

case of companies/corporate bodies, the court fee

must be levied at a higher rate than in the case

of an individual. However, there must be a

uniform rate of ad valorem court fees in all the

States for the simple reason that justice should

not cos:t more in on2 State and less in another

State, the service being identical. The rate

structure of ad valorem court fee on money suits

may be worked out depending upon the cost of
administration of civil justice and the court fees

payable by those who have the cushion to pay the

same, meaning thereby those who do not belong to

the exempted class.

3.20. It is a sad experience that corporations and

perscns belonging to affluent strata of society

use courts for their petty quarrels. In fact,

there is a body of opinion that the maximum

advantage of the writ jurisdiction has been taken

by those trying to evade payment of tax ~ both

direct and indirect, corporate and industrial

magnates and members belonging to the affluent
strata of society. And unfortunately, they have

been treated on par in the matter of payment of
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court fees with the poorest amongst the poor when

there was no exen tion and only the relief from

payment of court fees can be obtained after

declaring onesclf an indigent person under Order

33, rule 1 of the Code of Civil Procedure, 19876.

Now when exemption limit has been raised and when

it is recommended that no court fee is payable in

any proceeding before the Gram Nyayalaya, the

shortfall in income to meet the expenditurc on
administration of civil justice must be made good

by 1levy of higher court fees on companies,

corporate bodies, thése sceking relief from

payment of tax and members belonging to affluent

sections of society, that is, those who are in

higher income bracket. What ought to be the court
fees and other charges recoverable from them has
veen fully worked out by the Law Commission and it

19
would be idle to repeat the same here. That

recommendation may be treated as part of this

report,

3.21. The Committce recommended rate of court, fee

on writ petitions under article 226 of the

Constitution as under:-

(1) Habeas corpus No fee.
(1i) Fundamental rights Rs.100.
(iii) Tax matters Rs.500.

(iv) Miscellaneous matters Rs.250.

i
!
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Undoubtedly the Committee was fully justified in

recommending no ccurt fee on a petition for a writ

of habcas corpus. And the Law Commission accords

its full support to that recommendation.

3.22. But the Law Commission finds it difficult

to appreciate a levy of court fee of Rs.100 only

when a petition complaining of denial of

fundamental rights is filed. Amongst the

fundamental rights, the «citizen has a right to

practice any professicn or to carry on any
20

occupation, trade or busincss. Prople who are

in any profession or are carrying on business

would be able to pay higher court fees for

vindication of their fundamental right, especially

the right to carry on profession, Who generally

invokes this right way be illustruted by reference

to © some cases? Excel Wear; a registered

partnership firm, had set up a factory at PEombay

where it manufactured garments for export

employing about 400 workmen. The firm served a

no' e on the Government of haharashtra for its

approval of the intended closure of the

undertaking in accordance with sccticn 25-0(1) of
the Industrial Disputes Act, 1947. The State
Govcrnment declined to accord the approval which
led to the filing of the writ petition in the

Supremce¢ Court of India. Should such a concern

59



involved in e¢xport business and likely to render

A00 workmen jobld ,s by its unilaceral action be

permitted to file a writ petition on a court fee

stamp ¢f Rs.50 only which now the Committece seeks

21

to revisc to Ks.1007? Similarly,., Lohia Machines

22

ntd., a very flourishing concern, filed a vrit

petition in the Suprome Court, probably paying the
san: amount ¢f couvrt fee. questioning the validity

cf rule 19A of the Income--tax Rules, 1262 which,

in the event of success, would have benefited the

conmpany to the tune of crures of rupecs. And vet

the court fece paid was the infinitesimally smail

amount of Rs.50 which, under its recommendation,

. < “ .
could now be raiscd to Rs.100. ™The Law Commission

is onf the ocopinion that it is tcoco much of an
ipdetrence to litigants who can afford to pay

ad-.cuately for the scrvice they obtain from court.

When tie Supreme Court of India teook the view that

a statutory corporation or a conmpany rogistered

under  the Companies Act, 1956 is not a citizen

and, tharcfora, cannot seek to onforce fundamental

right granted to the citizen by filing a writ

petition, a device was resorted to to make the

company/corporation a petitioner'along with one of

its dircctors. And this device has succeeded.
23

And the giant corporation pays neqligible fees.

Thercfore, the LLaw Commission would recommend that
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when a company/corporation/statutory corporation/a

body composed of individuals but excluding trade

unions scek to ¢nforce any fundamental right, the

court fee poyable by it must not be less than

Rs.1.000.

3.23. Simnilarly, where a tax demand is raised and

guuestioned by way of a reference under the Income-

tax Act or by way of a writ petition, the court

fce leviable shall be not less than 10% of the

value of the demand involved in the dispute. The

approach of the Law Commisson in this bchalf is

not o treat unequals as cquale in the mattecr of

court fees,. A classification to be valid must be

founded on intelligible differcentia ard it mnust

have nexus with the- objects sought to be

24

achieved. Thos¢: who use the court service can

be divided into two classes namely: (i) those who

have cushion and who can afford to pay and enjoy

the service of civil justicc administration, can

il
be classified separately froé/tgose who can ill-

afford to ray for the service. This

classification is bascd on intelligible

diffurentia and it has a real nexus to the objects

soughkt to be achieved namely, removal of economic

barricrs from acccss to justicc. In the approach

cf the Law Commission, there is no violation,

threatcned or epprchended, of article 14 of the
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Ccnstitution. The diffcrential trcatment in  the

motter of payment cf court fees between

corpecrations, companics and bodics of individuals

and taxpayere on one hand and others on the other
wculd be justificd on the theory of
classification, Such a view was also cxpressed

before the Committee by the Advocates-General of

Kerala and West Bengal who asserted that there was

no justification for ¢xtending concessions in  the

matter of court fecvs to the ccompanies, They

advocated diffcrential rates of court fees f{for

payment by individuals and corporatce bodies/

They were of the vicw that there is no

comnpanies,
25

constitutional bar in so doing.

3.°4. The Committce recommendcd that the court

‘.

fce on first as well as sccond appcals should be
508 of the fee 1eviable on the original suit,

vhether che  appeal.is by the plaintiff or the
26

dcefoendant in the eriginal suit. Now it is wcelil-

scttled that appenl is a continuation of a suit,

1f that principle 1is applied, it 1is gravely
doubted whether any court fees can be levied

depending upon the value of the subject matter in

disputes at different stages of the same
litigation. Howcever, since the hoary past, court
fee is leviable on the memo of appeal also, it

would be a suvddenr about turn if it is totally
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abolished. Thurcfore, subject to exemption clause

as hureinabove st. ted. the Law Commission would
concur in the recommendatior of the Committce in

the matter of ccurt fees leviable at  appellate

Committce also recommended that the

3.25. The

question of levy of nominal fce on tort cases may

be referred to the Law Commission  for its
27

examination and recommendation. The maximum

litigation for compensation by victims of tert or

by depuendants in casc of deatbh is under the Motor

Vehicles Act. Section §2A provides thet wvhere the

death or permanent disablement of any person  has

resulted from an accident arising out of the use

or motor vechicles. the owncer of

of a motor vchicle

thc¢ wvehicle shall, or, as the ¢3¢ may be, the
OWNCIS of the wvehicles shalil, jointly and
severally . be liable to pay compensation in

respect of such death or disablurint in accordance

vith the provicsions of the scction. This is
styled as no fault liability. Section 92B makes
provision for payment of higher compensaticon wherc
the dcath or injury has bcen suffcred on account

of the tertious ceaduct of the porson in charge of

vehicle and the owner of the vehicle. Scvction 94

makes it obligatcry to insure against third party

risks every motor vehicle before being used in  a
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public place. Section 110 cmpowers the State

Government to sct up Claims Tribunals where those

entitlcd to claim compensation on account of death

or bodily irjury by the use of motor vehicles in

public placc may institute their cleims. Almost

all the States in India have set up Claims

Tribunals and, with e«¢ver expanding surface

transjort, on an average 40,000 persons per year

beceme victims of motor accidents. The petitions

claining compensation arce filed in large numbers.,

3.26. When a victim of a motor accident dies on

acc ' .t of the injuries suffered by him in the

accident caused by wrongful act, neglect or

dcfault, the wife¢, husband, parcnt and child, if

any, of the¢ person whose death shall have been so

causcd are entitl.d to initiate an action for

28

damages . In Indian conditions, generally the

bread-winner who is on the move ocut mcets with an

accident and if he dies, the family is  rendered

destitutc., The wife would gencrally be & non-
working woman and thc children may be minors. The
death of the bread-winner would raise the spectre
of struggle for survival from the next day. Now
if dependants of the deceased are reduced to the
state of destitution and have to initiate an

action for damages and if ad valorem court fces

are lcvied on the claim for dameges, in  large
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numbecr of cascs, cithcer the claimants would have

to resort to Oracer 33, rulc 1, of the Code of

Civil Procedure or givc up the claim. The action

for damages by the dependants of the victim of

accident has to be vicwed as an action for social

justice via social security. The principle is of

restitution, These are cascs which invoke all

humanitarian considcecrations. A levy of ad valorem

court fees would be inconsistent with the spirit

both of lugislaticn and the overall humanitarian

consideration that must inform such litigation.

3.27. The Committce has given in a tabulated form

the information received by it from various States

about the lcvy of court feus on petitions by the
victims of the motor accident claiming
compensation. The lowest is a court fee of

Rs.1.25 provided for by the Statc of Punjab and

Union tecrritory of Chandigarh, whatcver bc  the

quantum cof damagus claimced, In othur States, the

levy  commences  from Rs.10 for any amount to a

tixed fec plus certain percentage on graded scale

in diffcerent slabs of compensation, The
suggesticns reccived by the Committee were, at the

once ¢nd of the spectrum, total exemption from

court fce¢  as recommended by the Government of

Andhra Pradcsh to, at the other end of the

Spec cum,  Rs.200 for claims between Rs.15,000 by
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Govcernment of Madhya Pradesh and on a graded scalce
20

by Government  of daharashtra. L.evy of court

on petitions claining conpensaticn filed by

fees
the wvictims of motor accidents have given rise to
a very nefarious practice of some lawyers sharing

the booty. There are two guiding considerations

why there should be levy of ne court fee in  the

initial stage of the petition befere a Motox

Accident Claims Tribunal, namcly, that in most of

oG

the cases, the bread winncer is either dead or hes

sufferced  peoermenent disability and the income  haos

stopped and the family is rendered destitute. And
sccondly,. if court fee is levied, the investment

by luvgal profession can hardly be avoided,

3.28. Champcrty if proved constitutes professiona?
isconduct, and yet o what extent it has corrcded

the professional ethics may be gauged from a
recent case published in  the print media,
justifying the contcmptuous epithet ‘fambulance
chascrs!, onc Manibhai Zenabhai of Mahudha,
District Nadiad, Gujarat Statc, met with an
accident  in 1980 in which he lost his right leg

and bis wife Manguben received fatal injuries and

his son suftfcred scrious injury. Manibhai

zenabhai and  his injured son c¢ngaged cdvocate

Dilip Patc! of Nadiad and instituted a claim for

compensation in the Moter Accidents Claims
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Tribunal, Nadiad. The Tribunal awardcd Rs.52,025

to Manibhai . The amount was reccived by his

lawyer and credited it in  account Ho. 5646
maintnined in  the branch of kRank of 1ndia at

Kathalal. Afterwards, in settling account of cost

of 1litigation and his fees, the lowyer paid only
Rs.3,500 to Manibhai, appropriating an amount of

Rs.55,500 to himself. Claiwmant Manibhai called
upon the lawyer to roender account and pay up all
the amcunt deducting only lecgally payable fees.
Failing to ge¢t any satisfactory rceply, Manibhai
filed @ suit through his advocate Raojibha - n the

Civil Court presided over by Judge Mr. Mankad at

30
Nadiad. victims of accidents become victims of
aggrandiscment  because  they are  unable to  pay

court fees for  initiating action whun on the

guentum cof damages ad valorem ceocurt foo is levied,

Thcse are two vital considerations why the Lew
Commission is of the firm opinion that no court
fces should be levied except a token amount of
Re.l on pctiticns by victims of motor accidents
before Motor Accidents Claims Tribuncals -,
uUndoubtoedly, when the petition onds in an award in
favour of the claimant, the contesting respondent
should be  called upen to pay covrt fees to  the
court on the amount awarded. Put if the¢ petition

is dismissced for any reason, victims or dependents

657



cf victims of motor accidents should not be

requircd to pay an ccurt fees.

has c¢hacted The

3.29. Recently, Parliamunt
Actl, 1ce7. The Act

b

Railway Claims  Trihbunal

¢npow:rs the Central Government to cstablish a

Claims Tribunal. to be known as the Railway Claims

Tribunal, to «xcrcise the jurisdiction, i rs and

authority ccnferred on it by or undcr  the Act.

Sicticn 13 cenfers on the Claims Tribunal all such

Jurisdiction, power s and authority as were

excercisable before its constituticn by any civil

conrt or a Claiwms Commissioncer appointed under the

provisicns of the Railways Act, oamengst cothers,

fcr compensation for leose, dostruction, damage,

detericration  or non-delivery of animels or goods

entrusted to railway aduini~tration for

carricage by railway and compensation payable under

scotion 82A i the Dhilways  Act. Suction £2A

specificd liabilitv of railway adminisr*ration in

respoct o f cceidents te traing carrying
possenge ra. Anyone cloiming compencsation may meke
an avplication te the Claims  Tribunal. Sub-

secticn (2) of scelion 16 provides that every such

appltication shall be in  such feorm  and be

accempanicd by such documents or  cther cvidence

and by such fee in respect of the filing of  such

applicatien and by such other fees for the service
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cr oxecuticon of processes asg mey be  prescribed.

Scctien 30 vhich  onfors pewer to make rules  to

inter alia

carry  cut  the provisions ot the Act

provides  thot the rulos wvould prescribe the  form

C. Aapplic-ticn,  the decuments and cther wvidence

toe bo accompanicd with such capplication and feco in

respect of f£iling of such apyplication and fee for

tbh.  service or cxcceuvtion of yprocesses under sub-

seacticn (2) of section 16. An cnguiry revealed

that the Act crme into force in Decenber 1987, but

not been

N

the Roles  under  the Act  have still

framed

3.0, let it not be forgetton that cempensaticon

to victins of accidents partakes the charocter  of

sectal jJustice or relicof in cacse of disablement as

by  c-ticle 4 of th Constitution.

contoenplateod

For cuch rilict to be obtoined in t he form of

seoctal Jusiicdo, if cne is required to poy court

| in many corees,  roeliet vill be unattainable.

When o the Rules under the Railway Claime  Tribunal

Act, 1687 ar. framcd, hepefully, th: Law
Conmission veuld cexpect c¢ither a provision that no

couurt tee weuld be levied or a token court fee of

Re.1 may be levied.

3.31. At the appeal stge, no court fee shall be

levicd 1f the appecl is confined to o claim  upto

Rs.1C,000. TFor any amount over Rs.10.000, & court



fees ot the rate of 5% of the amount involved in

arpeal  should  be loviod, et it be  romembered

here  that since the raticnalisation of general

insurnrnce, in view of & statutory provision for

cempulsory  insurance for thivrd party risk, in

gvery potition for cempensaticn by victim of motor

accident . CGoneral Insurance (cerperation or one of
its subsidiary companies is a party. 1f the

petition culminates in an oward, ordinarily costs

cre aunrded which weuld include court fees and the

<.

Cencral  Insurance  Corporoticon crv ites  subsidiary

will have to pey the court fecos., Therefere, the

maximum court foes weould come out of the pocket of

a rublic scctor undertaking, This is alsc one of

the coensiderations why a diffoerontial treatment is

te be accorded to l1ovy of court fees on  petitions

fcr compensation by victims of motcer accidents.,

3.32. Apcrt from the cloim for compensation by

the victims of motor sccident ¢r, where death has

occurred, by thc depoendants of the deceased, in

almest all tert cnscs, the principle is  the

principle of domages for civil  wreng  suffored.

There wmight be a claim for damages for  tort  of

defowation, trespass, assault, battery, wrongful

confincnent  and ~like. In this closs of €8,
the aucsticn of  any humanitarian principle
pernicating thc litigation docs not arise.

70



Thercfore, subject to exemption clausc, kceping in

view the individual, ad valorer court fees should

be levied on thce claim for damages.

3.33. Subject to the recommendations made herein

departing from the recommendations of the

Committec, the rest of the recommendations of the

Committece are deemed to be endorsed by the Law

Commission, The recommendations of the Cu ittee

arc set out in the Appendix for ready reference.,



CHAT TER 1V

ANTICIPATIONS

4.1. The idcal tc be pursucd can be summed up in

onc¢ sentence: ceconomic disability of any kind

shall  net  preclude @ man from having access to

justicec. Whatever strata of the scciety he comes

frem, the affluent or the inmnpoverished, each

should have access tu justice unimpeded by any

kind «f wvconomic barricr. Even &  developing

socicty may have to formulate this as on ide2l.

Tf idcal has to be kept in view, he Law

Commission could net have evelved the approach it

has done in this report nor the Committec of Law

Ministcrs could have backed cut from its 1980

stand ¢f abolition of court fees to 1984 stand of

rationalising the samc, The approach of the Law

Commissicn, th-rcfore, is gencrally carthy in this

bchalf, being pragmatic and not dogmatic. The

Commissicn stands on the firm ground of realities

because, in its view, every recomeendation that it

makes - and by now they are innumcrable in  terms
of figures -~ yet each once has kept in view the
rcsource  crunch cof o develeping sccicty. The

Commissicn, thorefore, woent to the other extreme

cf pointing cut from where additional resources

for  Lay cut on administration of justice can  be

1
gencrated.
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4.2. Therefore,  the seceond appreoach is to take

from where it is avoilable and to oextend It where

it is ncoeded. That justifics in this report the

theory o«f cushicn and the classificnation based

thoreen.  7That in fact is thecry ¢f taxaticn which

permite  highcr bracket inecome grcup paying mere

tax, thouabh sorvicers ©of the State are available

cgually o thcse whe pay and those who  cannct

affxrd to pay. This larger principle nust infcorm

the cpprcach of the Law Comnissicn till such  time

as  the Staote is in a position to tetally aholish

ccurt e drreepective ¢f the status  of  the

persen,  of  the strata from which he .

comes and the gander., The Loaw  Commission

hopes  that we will be able to rcach this i@ 1 in

ncne~too-distant future,

4.3. But till then the questich: is what should be

the quiding ccnsideration. And hore the Law

Ccmmission’s  approach deperts frem the  standard

accepted til! ncu, namcly, the ¢mphosis on snbject

matter ¢f disputc rather than on  litigant who

cemes to tho court, Up te new, bhehind  the

mount2ir  cof od valoremism, the litigant has been

L§

made invisiblc. It is the liticant who nceds the

scrvices of the coart., 1t is his apprcach to the
subjoct matter of the dispute, its evaluation, its
ti

prlece  in his  lifo-style thatl 18

~d
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materi-l. A dispnoe involving millions ney be of
little cr ne value to -ne dealing  in billicons.
Fet o dicepots invelving a fow rupocs ny 1wke or
o o pocr o mar or o oane in none- toe-happy
circnretonoe o Thereforae, the bagic arprcach has

bheoen  to remeve the meuantin of -3 tolcremism and

te make the invigsible lTitigont visible ond he will

be  the starting peint f oll concidercoticon  for

the besic cppreach in o this

foui tees. That is

rejport

[ o s it necd further justitication? The
Pepartmont f Justice Flinictry o f lL.aw and
Justicc, which f{crwarded  the report o f the

Cenmittec  of  Law Ministors itself  prevides  the

rrticnalc  fer this -pprcoeoch. AL an inconvenicent
1 ment i the devodoepmont f  this  couvntry, in

12¢0, the bhen Committee pur ved the ide 1. The

Law Corpicoicn could bave Peen very boappry to be in
tunc vith thow nomels, ~ahclition f dresderad covrt
foen et botore the Loav Commisaicn «teypned  ing
the  Committo ~f the Low Ministors ronlistically

reonproised  the gituction and retoined court fees

ana roconmended only raticnalisation thorooet,
4.5, The  Loav (emmissicn astill pursnes the ideanl
but in port, The Law Commissicon rcecoemmende  that

anycnce in receipt of on oincime up te Rs.12,000 por
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annum or the othor classes specifically sct cut in

the report shall be tetally crempt from payment of

court  tee in any natter ot any  stage  of  the

proecceding. This is aboliticn in faveur of these

vwhe degcrve it richly. Rut o developing society

necds resources and . thercfore, the coeurt fees and

the scrvice clboarges of civil administration  have

bien considerably raised in respect  of  these

persens  whe  will  not feel  cven  the slightest

handicap in access to courts because o©of  the

revielrd ccourt  fees or revisoed rocevery of  court

sorvico charge s, T them it is o floa bite, To

the  State it is an jwpertont inlet of income  for

expanding  scrvices of administreation of  justice,
2

as recomnende in SCme carlicr reports.

Therefcre, no  one con say that the  ~ppreoch  is

vtepion.  And that is the justification:

4.¢. Frwiver the Law Commicsion woewuld be

extremely  hoeppy i1f the State Governments «r the

Governmaent of India, s tho case oy be, view the

cecurt feoes  ag scmething incempetible with, a
sceciety governeag by rule <f  law  and  woeuld,

therefere, like toe abolish it.

4.7. After  an  inordinate delay «f  nearly  two

since the constitution of this Commission,

year s

assistance of five cxperts was provided to this

Cemmissicn by the Guvernment of Yndia,. cach expert
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hPaving o time span of six menths. BEach  one  of

therm undertock  te work ¢n different  srecified

teplios. Prof H.C Dholokin, Hoad  f the Faculty

of Low,  Mahersja Seyojiroc University ot Barcda,

cgreced toe assist the Cenmmissicn by undertoking a

roesearch  on the questicn of fceoot of litigation',

The  Taw Commissicn must  oxpress its grateful

thanks  for the assistance received frem  Prof.

Dhalabkia, which is horeby acknowlodged.
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fppendix-

ON_KRATIONALISATION

REPORT OF THu CCHALTTEL Of LAW MINISTLRS
COURT_"EE, OCIOZER 1984

Summary of Conclusions/Recomngndationss—

General

1. Over the years, several States heve raise. che ad
Valorem foue on money suits by meny times over whnt was pres.
cribed in the Central Court Fees' Act, 1870, The rates vary
from State to State and widely in a number of States, A
ceiling of R, 3000 on ad valerem fee p money suits was prescribed
in the said Act of 1870, Now there is a ceiling ranging from
k.10,000 to Rk,1%,000 only in 9 States,
(Paras 4,116,4 and 5,5)

2. The Committece recommends rationalisation in the

structure of ecourt feo hiroedly through reduction in ad valorcem

e A M S W T L e

of court fee in certain types of cases Parn 542

3, Having ropgard to the level of difference in the socio-

economic conditions among States, the Committec feels that 1t

may not be practicable to have unitform retce of court fee

throughout the country in respect of all matters, (Para 8, /)
Advalorem Court Fec

4, Keeping In view the financial constraints, the systen o

levy in ccurt tfec on ad va%orem b:sis on money suits and othor

items such as application for grant of probatc/letter of

adminirtration mnd issuc 0 succession cexrtificate may contin -
( Para 8, 3)

for the present,

5. The roate astructure of ad valorem fee on moncey suits

in differant States may be reviewed and revised so that the
rate tapers from 10 percent in the lowest slab to 1 per cent . .
the highest slab, It may be left to the Stote dovernments to
determine the sl-bs for differont trypering vratces, This howcver
does not imply that where thce rate is lower, it should be
raised to 10 per cent, The 10 percent ad valorem rate at the

lowest slab is thc maximun Yimit,
(Para 8, 8)

6. Though there is no legel requirement to heve a ceiling

on court fee, it is desirable to have a ceiling in States

where therc is no such ceiling, A ceiling of &, 30,000 on cour”
Wi £ b} ol e,

fee would be appropriate (Para 8, 12)

© el ey

— —— -

The Para Nos, indicated above relatc to the
above mentioned Report of the Committee,

S e -

Note}
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7. The Committce does hot recommend eny di’ rential
rates of court fee as between individuals and comp .iies
corporate bodies, (Para 8, 16)

8. The rate of court fee on applicntions for grant
of probate/letter of administration may be as under:-

Rate of Court.Feé

Value of property
(a) Contested coses
(i) Upto &.1 Lakh No fee

(ii) Above Rs.1 lakh but not more 1 % ~f the value in
than Rs.2 lakhs excess of RK,T -lakh

Fee for Rk.2 lakhs plus
1% to 5 % of the
remainder; (5% being the
maximum); (Tapetingrate
for different slabs to
be determined by State
Governments).

(iii) Above K,2 Lakhs

(b) Uncontested cases

(1) Upto Rs.1 lakh Mo fee
(ii) Above B, 1 lokh 3% of the value in

excéss of R.1 lakh
( Para 9, 8 )

9. The Court fee on applicaticn for issue of succession
certificate under the Indian Succession Act, 1925 may be

= as under:-
(2) Contested Cases

(1) Upto %.25,000 No fee

(ii) 4bove Rs,25,000 1% teo 5% of the value in
excess of Rs.25,000
(5% being the maximum,
Topering rate for diffe-

rent slabs to be

determined suitably by
the State Governmenty

(b) Uncontested cascs
(i) Upto F:.25,000 No fee

(1i) Above #.25,000 1% of the velue in excess
of R.25,000 (Para 9,11)

10. The present system of levying fee on applications for
review of Judgnent may continue, (Para 10, 3)

11. The court fee on first as well as second appeals
should be 50 percent of the fee leviable on the original suit,
whether the appeal is by the plaintiff or the defendant in the

original suit, (Para 10. 8)
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-
12, Litigents hoving annual income apto R,6,000 may be
exempted from payment of court fee., If a State Governmont 1s
in position to exempt litirants having tncome higher than

B.6,000 it may do so, keeping in view the overall impact such
an exemption may have, As regnrds proof of income an affidavit
by the plaintiff may be acceptecd, (Para 12,4)

13, If a State Government finds it feasible tc cxempt:

(1) 3cheduled Caste/Scheduled Tribe litignnts who
have income higher than k,6,000 a yecor, or

(11) Scheduled Cnstes/Scheduled Tribcs as a
class, from payment of court fee, it may do 80

(Para 13, 2)

14, Women mny be ecxempted from paymcnt of court fee in
matrimonial cascs, (ara 14 and 28,2)

15, Children may be exempted from the payment of court fee
on suits for mnintenancc,

16, The recommendation for exempting litigonts with annual
income limit of Rs,6000 would toke crre of the intercsts of most
of the indigent litigents, Th existing provision for

exempting en indigent person from poyment of court fee and for
reclising the srome in cnse his suit fails or is withdrawn or 1is

dismissed or when it abates may continuc te apply in the case
of indigents, if any, with annual ircome above R.6,000,

(Pf"l’"ﬂ 16.2)
17. The income limit of R,6,000 per annum recommended by
this Committece (vide para 12,.4) for exenpting litigents frem
paymer.t of court fee woul. takc carc of tie genuvinely need
people amongst socinlly/economically weoaker classes.

(Para 17)

18, The interests of those living in backward States will
be taken care of by the gcneral scheme of cexcmption ~commended
by the Committee on the basis of income limit, A(P. 1 18)

19, Eccnonicnlly hrondicapped ameng the physically and
mentally hondiceppd persons will be token care of by the
recommendation nmnode with regord to exemption based on income,

(Para 19)

20, General .‘cheme of exemption bosed on the limit of
income will largely cover the interests of landless persons,
debtors bringing suits mnd proccedings under Money Lenders!
Acts, (Para 20)

21, The general scheme of exemption recommended by the
Comiittee on the basis of annuerl income should take core
of the intcrests cf most of the agriculturists who need

assistance,
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So far as reljf during drought O+'Q./_‘it¢ concerned
the Committec rocommonds that remission wty be given by the
State Governments ns rmd when the situation s0 denands,
(Para 21)

1t may not be fair to give any special treatment to
Governtnent servants, They should stand on the same

tooting as other lTitipgonts,
(Para 22)

22, (1)

Fiven to cuployecs as a class
en metters pertaining

(Para 32,3)

(ii) nNo oxXcaption necd he
from poymont of conrt t.oo
to service conditions,

23, The poneral cxemption boased on incone | imit will
v e ot Jorhoers t N it will he avnilabhle  to ot s.
beavallable to wvorloe too ne it will (F9r8 9%5

24, ALL 1itipmts who file casos b fope the Nyaya
Panchayats may be oxonpted from pawmentof court fee, if not
exempted alrcaly. (poyag 24)

25. It will not bo a practicable propesition to
exewpt suits ol & givin valuc roi court fee, (Para 26.6)

26, Legnl aid cacos (evcept cascs in which such aid is

given alsc to pers ns hoving income of mor.. thon . HA000 a year)
recormend: tion made for

will autonatically be ¢ svered by the
exemption based m ~nnunl income 1init, (pera 27.5)
27. To cxoupt a litigant fren paynient ~f court fee or

te reduce fee on o4 snit for recovery of pesseassion of a house
owned by him even if that be the cnly house he has, is not
practicable and accordingly not recommended, (Pora 33,2)

Feduclion in Court Fee

28, I respoct of ecnsos relating to motor accidents
claims, recommoendation is as 1ollows:
(1) The court fee poyable by the claimmnt befere the
Tribunel shoulad b s, 10 upte Bs,1 lakh,

(ii) 1If the amount cleined @ xeceods Rl 1~kh, the fee should
be ¥ per cent of the arount in excess of Rk, 1 lakh,

(iii) In cnscs mentioncd in (ii) 2bove, 50 porcent of the
fee may be poid at the time of 1iling the claim and the
rerining 50 per cent may bo paid after the decree is

passad,

(iv) 1In caleulnting the fee paynble under (iii) above, the
ameunt decroeed, and not the amount claimed (if there be a
differonc: botween the two) should bo taken into
accrunt,  ouitoble rdjustment may be mode, keeping in
view the roc paid at the time of preterring the claim,

(v) At the Stagso of eppeal, fee should b 'id on the
arricunt of Jdifforincoe between the Trivanc1's ~wapd and the

amount cl: inmed in appuitl, at the seme pate m a
mon.y suit., 3 -
y (Pare 30,5)
29, In lond acquisition casg, the court moy be as unders—
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(1) A nominal fee  te be cherged on on application for
“preference” to the court against the Collector's award,

In appenl apainst the decision on Yrefercnce”, 50 per cent
¢ ¢ the ad valorem fe. as on neney su.ts to be charged on
the amount of difference between the amount clnimed and
amount decided by the court. (Para 31.5)

Refund/Remission of tcurt Fee
30, , The Scho of rofund of court fee on casces which are
coupronis.d boetween the partics outside the count nay

be as undor:-
Compr tiise chses Fxtent of refund of
fee recommended

(a) (i) Rofore [r\c-q‘in“ of

iscucs 0%
(ii) Refore rocording of
cvidenceo _ 25%
(iii) At eny other stage of
pendency 25%
(b) If th: couproiiise is reached 50%
at stame of appenl
(Prra 36.4)
31. State Governnients nay exanrine othor types of cases

in respect of which roefund is nllowed in sone Stages and consider
whether sinilnr concessions can be given in their respective
Stotes, if not already given, , (Pavra 36,5)

3

32. A1l State Govorrents/Unien Ter-itory Admi ‘strations
nay uncertake A revicw ot iiste of rouissions in cor . fee
issued frou tine to tinme and enlarge thom, if considered justi-
fied, Lists of ronissions notificd Hy other States nay be of
help in this regarii. i se lists mny be obtaincd/compiled

and circulated o nll Stntes/Union T rritorics by the Department
ol Justice in the Ministry of Law, Justice and Conpany Affairs,

(Para 37.2)

¥Writ Fotitions

court feo on writ petitions under Article

33, The rete of
226 of the Constitutien may be s under:-
(1) Habeas Cerpus : No feo
(ii) Funiionmental ripghts : Rs.100
(ii) Tax Matters ¢ Rs.5BOO
(iv) Miscollin-ous nntters : R.250/-

(Para 39.4)

Migcullaneous Mettors

4, The question of levy of neninel feeo on tort cases may
be referred te the Law Commission for their cxamination and

reconncndation,
(Para 34.2)

35, It will not be practicablc to 2bolish fee on
niscelloneous itons and therefore fixed court fee as is being
levicd at precent nay contmue to be levicd, However, no

fee nay be chafged on applicationsg for certified copies of
Judgnent. _94;7 (Para 40,2) .



36, With 2 view to avoiding difficultics in calculation

end overp~yment by litigants when stamps of roquisite value
of odd dencminnations nro pot avail@ble te fixed fee may be

in teius of whole rupees o hnlf ruppes.
(Para 41)
37, Introductim of a systenr, 2s a general v, by
which court fec iy be realised in instalments at .. fferent
The

stages of litigoetion is not practicable in all creses,
present system of rcalising full court fee at the tine of
filling o1 pctitions/suitsﬁappeals naycontinue unless
otherwise specifically laid down in ceses wherce hardship is
involved. (c.g. claims before Motor Accident Claims Tribunal).

(Para 42,3)

38, The present scheme of levy of process fee( which is,
strictly speaking not court fce) may continue, (Para 43)

39. The structure of court fee in States/Union Territories

may be reviewed. and revised as wmay be necessary every tc? years,
(Para 44
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