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Dear Shri “hankaranand
I'4

s by nruovou must be avare that the task of
studving and recoamending juliclal ref-rms was assined
£ the prosont Lew Commissi n by the Government « £ India
in Ccbrrary 1986 with a recuosst to acce rd pricrity tc the
samc, ..ccrrdingly, the v rl schedule ¢ th: Law Cormmissicn
was r.drawn and study «f very term oL ro crunce drawn up
fer the bene”it ¢f the Judicial Refcrms Commissicon was
unsertaken and repcert in rospoct of cach was submitted, The
present rerert deals with 'Urban Litigati-n - Mediation as
sHlternative £ Adjudicaticn'. 7ith the submissi-n <f the
prescnt revrrt, being 129th Reprrt ~£ the Law Commissicn,
all the terms cf refercence in the contert of studying judicial
refirms arc covered save and oxeept term He,6 relating tc
'the r« lc of the legel preizssicn in strengthening the system
cf administraticn ¢f justice'. By the time ¢f the cxpiry of
the term ¢f the present Law Commissicn, I sincercecly hope to
submit ths repoert «n that last remaining term of refoerence so
as t7 ccmplete the -7crk set apart for Juldicial Refrrms
Cemmissicn.

This ronort mav be read -7ith rercrt “zaling with
'Gram Nvovalaya! (Ne.114) and th> revcrts relating tc
1211 India Judicial Cervice'(Nc.116), ' The High Ccurt
mrrears - -~ “rosh Lock! (e .124) and'Bhe Supreme Court -
A Tresh Leck! (Ne.125) ., These reports arce inter-linked and
inter—cr nnected and, therefore, they h:ve t¢ be treated as
a package which, when implemented, it is hoped, would bring
abcut rejuvenaticn of the system of administraticn cf justice
which a2t pr:sent is under reat strain,

I hepe for early and expediticus imploment ticn cf
those rerorts,

Viith rogards
Y-urs sincerely,

sancls . RoTE ( D.... D3I )
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CHAPTER I

INTTPODUCTORY

1.1 The 1Indian judicial system is pyramidic in
character, with courts at taluk level at the foot
of pyramid, moving vértically upward through the
district 1level where there is a Court of District
and Sessions Judge/City Civil Court in some
cities, a... then furtﬁer'upward the High Court at
the State level. At the national level, there is
an apex coﬁrt - Supreme Court of 1India. The
system is one integrated whble. And a rot has set
in at each layer of pyramid. That prompted a
thinking iﬁ the Government of 1India that a
Judicial Reforms Commission should be set up. The
terms of reference of the proposed Commission were
drawn up. Later on the gagk was assigned to the
Law Commission. Conscious of thevfact that the
system is highly centralised, which contributed to
making the system dysfunctional, the terms of
~ reference included ﬁhe following:-

"1, The need for decentralisation of the
system of ‘administration of justice by -

(1) establishing, extending and
strengthening in rural areas the institution
of Nyaya Panchayats or other mechanisms for
resolving disputes;

(i1) setting up of a system of
participatory justice with defined
jurisdiction and powers in suitable areas and

centres:



(iii) establishing other tiers or systems
within the judicial hierarchy to reduce the
volure of work in the Supreme Court and the
iligh Courts.
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z. The r-ocedural laws with a view
generally to disposing of cases

expeditiously, eliminating unnecessary
litigation and delays in hearing of
cases and reform in procedures and
procedural laws and particularly to
devising procedures appropriate to the
terms envisaged in items 1(i) and
1(ii)." .
Chviol.ly where the whole system from the bottom
tc the top requires to be analysed in depth with a
visr, 1if necessary, to restructure it, the normal
course is to begin from the bottom. accordingly,
the Law Commissicn, after having been satisfied
that the system at present in vogue is unsuitable
{or rcsolution of disputes arising in rural areas,
de7i.cad 2 new model - Gram Nyayalaya - for
1
r ~c'utior oI disput 3 arising from rural areas,
Unlike the wresent model, it was to be a different
wode s, reovticipatory in character where people®s
direct jarticipation in the administration of
justice would be ensured so as to impart
respectability 2and credibility to the system.
Tedey there is such a yawning chasm between
justice system and the people for whom it 1is
devised that over a period <credibility of the

system is considerably eroded. The participatory

model - where people themselves participate in



administration of - justice - would restore
credibility, ensure respectability and impart a

touch of informality in resolution of disputes.

1.2, The next layer moving vertically upward 1is
‘the one at district level where the principal
court of original jurisdiction is the District
Court. At this level the two streams of civil and
criminal Jjustice merge in the sense that the
District Court is styled as ‘District and Sessions
Court® and the Judge presiding over it is
designated as ‘District and-Sessions'Judge“. The
Constitution vested the control over district
courts and courts subordinate thereto in the High
Court,2 yet £he service up to and inclusive of
District Judge was part of the” judicial service of
the State. The State had power to legislate about
tnat service in vies of %re—amendEu entry 3 of
Statce List vhich read, “"Administration of justice;
constitution and organisation o<¢f @2ll courts,
except the Supreme Court and tbe High Courts;...".
Entry 3 was amended by deleting the afore-~
mentioned words by the Constitution (Forty-second
Amendment) Act, 1976, which simultaneously
provided for inserting entry 112 in the Concurrent
List in the same language. Even thereafter, the
service up to and inclusive of District Judge

formed part of State Judicial Service. while



there are a number of all-India services, such as
I.A.S., I.P.S., I.F.S., I.A. & A.S., et al, there
is no all-India judicial service., Article 312 of
the Constitution, which confers power to set up an
all-India service, was specifically amended to
confer power to set up an all-India Jjudicial
service by the Constitution (Forty-second
Amendment) Act, 1876. The Law Commission,
therefore, dealing with the first intermediate
.stage examined the feasibility of setting up an
all-India judicial service to be styled as "Indian

3
Judicial Service' and submitted its report.

1.3. Thereafter the Law Commission focussed 1its

4
attention first on the High Court and then on
5
the Supreme Court of Incdia.
1.4, On¢ segment 0. administratior. of justice,

both civil and criminal, remained to be expleored,
that is, the litigation at the urban level. This

report deals with the same.

1.5. The Law Commission issued a comprehensive

working gpaper (see Appendix I} specifying the
areas of‘urban litigation where reform is not only
overdue but 1s urgently needed. In the working
pager,; the Law Commission pointed out the
tremendous congestion in dockets in urban centres

on account of litigation explosion with consequent



delay in resclution of disputes leading to certain
unc :sireable developme ts threatenin, the very
existence of the sgystem. In separating the
problecw of urban litigation frum the one in rural
areas, the Law Commission is gdided by the fact
that £ill now the  present monolithic system of
eéaministration of justice offered@ the sarme model
v procedure
for resclution of disputes by the same proli&ﬂ
even though the disputes arising in rural areas
are comparatively simple in character compared to
the disputes in urban areas, A very simple
dispute arising in rvral area would be dealt with
by the Judge of the civil or the criminal court,
¢s the case may be, in the same manner -as the
dispute would be dealt with in highly developed
urban arezs,‘ with the consccuence that a simplé
disgute remains unresolved for years, nay decades,
causing mlsery to tne disputanis, imposing an
unbearable load cn the system and fendering the
system hiqghly expensive. It is admitted on all
hande thet this monolithic approach requires to be
largelvy abandoned. The State court system which
has been operating in this country since the
advent of the British rule requires to be modified
by inviting people's pa;ticipation in it.
Thereforé, a participatory model has been

recommendged for resclving disputes in rural areas.



The working paper invited a discussion whether the
same rnodel with necessary modifications can be of
help and use in dealing with urban 1litigation.
The working paper also sets cut the nature of
litigaticn coming to urban courts, the causes for
delay 1in disposal of the same and tentative

suggestions for remedying the situation.

1.6, The High Courts, Judges at other levels,
drganised Bar and e¢ven some litigants responded to
the working paper and either agreed with some of
" the tentative suggestions made by the Law
Commission or offered their own soluticn. The
High Court of Jammu ané Kashmir, Chief Jusfice and
some Juuges of the Andhra Pradesh High Cour£ and
some Judges of the City Civil Court submitted
fheir detailed response to the working paper. The
Hig: Courts of Gujarat .nd kMadras and tne Supreme
Court of India stated that they had no comments to

offer on the working paper,

1.7. The * working paper was also sent tc all the
State Governmcnts requesting them to send in their
comments as carly as possible, The Government of
Sikkim desired to have a copy of the report of the
Law Commission on Gram Nyayaiaya before furnishing
comments/views cn the working paper. A copy was
sent but thereafter nothing was heard from the

Sikkim Government. A detailed reply was received



from the Government of Maharashtra. After
pointing out that the Goverument of Maharashtra
lias  framed a scheme, known as ‘The HMaharashtra
State Legal Ric endg  Advice Scheme, 187%°, it
‘proceeds to state that it has established Legal
Aid and Advice Boards at the State, district and
talulk 1levels. Each such Legel Aid PBoard was
regnired to constitute & Ccnciliation Cell.
Anyone seeking legal aid may have first:tc satisty
the Beard that he/shie is entitled to 1legal aid.
Cnce  the eligibility is established, the case is
referred to  the Cenciliaticn Cell. The Cell
issues notice to the oppcsite party and tries to
bring cbout settlement, Conciliation proceeding
is required to Dbe over within a period of cne
month, f&ailing which the mattcr is presented to
the court for dispocal ocording to law. It also
sugaested setting up of Lok Nyaya®aya, increecsing
the Judge streagth proportionately after taking
into consideraticn volume cf litigatien in all
districte in the State. Cther suggestions were
the reduction in afjournienis, rescriction on the
advocate’s right to appear in certain type of
litigation and, for its own reascns, agrees with
the statement in the workinc paper that section
115 o: the Code of Civil procedure roquires to be

dgeleted. The Government of Andhra Pradesh



promised to send at a laﬁer date its response to
the working paper but none was forthcoming., The
Government of West Bengal submitted detailed
response to the working paper. It leaned in
favour of setting up a court with two trained
Judges for rent litigation. It leaned in favour
of participatory model. The Government of Tripura
was not in favour of participatory model as it
apprehended that 'justicing is a fechnical subject
which cannot be left to inexperienced, rustic
people in the name of village tradition and
culture®, The Commissicner of Police, Unicn
territory of Delhi, giving his response to the
working paper coffered his own suggestions
emphasising the fact that the streﬁgth of the
magistrates, prosecutors and investigating
-officers should bé fixed in relation to the
workload. He was of the copinion that a number of
offences which ¢:c¢ set cut‘in the Penal Code
deserve to be deleted and the procedure should be

‘recast,

1.8. The Law Commission, with a view to having an
exhaustive debate on the subject, crganised
workshops at Delhi, Bombay, Puri in Orissa,
Shillong in Meghalaya and Shimla in Himachal
Pradesh. The wcrkshops were attended by Chief

Justice and Judges of High Courts, Judges of the



éistrict and subordinate judiciary, lawyers, law
academics and others. By the interaction of
various interest groups at the workshopes, numercus
suggestions emerged which would help in
fcrmulating the recommendations. The debate was
thorough and incisive. The workshops generated
immense interest in the subject. This would
become apparent from the names of the participants

set out in Appendix II.

1.9. The materials gathered dnd the informatiocn
available to the Law Commissicn is varied and
extensive and would assist in making concrete and

effective recommendations.,




CHAPTER 1I

NATURE OF LITTTATION IN URBAN CCURTS

2.1, While the nature of litigaticn
gua. Litywise is undergoing a change,

guantitywise the graph of number of causes

brought tc¢ the court is shooting ug. TwC
developnents have contributed to this
situation, When the country undertook

planning for 1its economic dJevelopment as
reflected in successive Five Year Plans, the
pace cf industrialisation accelerated. In
the 1initial stages, industries were located

in urban areas where electric motive power

and water were easily available. An
industrial uncGertaking generates local
employment at luwer levels. With the -

prcliferation of industries in urban areas,
ccupled with the lack of emplcyment in rural
areas e&cept as farm labourer which is
dwindling o¢n the eliminaticon of zamindaries,
process’of‘urbanisation accelerated. People
in search of petty jobs moved in numbers from
rural to urban areas. Housing as.an industry
had not developed. There was & body of
cpinion that Rent Restricticn Acts have

proved to be a disincentive to develcpment cf

10



housing as an industry. Availability of
accemmodation in v ‘ban areas compired to its
demand graduvally became scarce. Slums- came
intce existence., In cities like Bombay,
pavement dwellers became a regulér feature,
The demand cn the availability of hcusing
accoenmedation compared to the supply was so
high the&t in order toc protect tenants from
being exploited, every State e¢nacted its Rent
Restricticn Act . Toddy, the largest
litigation in urban cburts relates to rent
and pecsscessivn of urban dwellings. This 1is
the majer head under which there is maximum
litigation. The Law Commissicn in the
course cf its enguiry Has collected certain
figures in relaticn tc about 16 étates
showing the 1litigaticn under tne. heading
'Rent and Posscssion'. Maharcshta leads. The
information in this behalf, which is set cut

in details in Appendix III, will show at a

glance tnat if litigation under this head 1is
tackled 1in a scientific manner, the  burden
on  the court system in urban areas wculd be

considerably cased.

2.2, Before the advent of freedom, when

meney-lending wés & ceontrolled avocation,
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money suits used to clbg'the courts, Money
suitg comprised caits for recovery of money
aannéed cr sult tc recover the price of
gcocs sold. Where money-lending has been e
regulated business under the lcczl laws, the
litigaticn . under - the heacding 'HMoney Suits'
has dwindled, thcugh various devices are
resorted tc tc extricate oneself from the

rigours of the money-lending regulaticn Acts.

2.3. The next head under which suits used to
be filed were 'Suits on Mortgage®., The
banking industry prcbebly alcone is the

initiator of suits c¢n mortgage.

2.4. The next important heading under which
there 1is considerable litigatiocn in urban
courts can be apprcpriately described as
"Property Suits'. They include suits for
inheritance/successicn, partiticn, mainte~
nance, easemnents and trespass. The laét may

include alsc the bcundary disputes.

2.5. O©One more sub-head under which the suits
are filed is ‘Suits on Contracts', Either
the suits are for specific performance or for
damages for breach of contrac; cr for

reccvery Gf zmecunt payable under the

12



centrace.

2.6. The suits fcr inlicritance and partition
have more cr less remained at the same level
but suits for recovery cf damages for breach
of contract cr for injuncticn or for

specific performance are proliferating.

2.7, Suits o©n easements are few and far

betwecn,

2.8. Litigation invelving family disputes
such as divorce, judicial separation,
" restituticn of conjugal rights, custody c¢f
children &nd alimony is on the incfease.
This is broadly the pattern of litigation in

urban areas.

2.9. The pendency in various courts in urban
areas 1is staggering. As on 31st December,
1984, 2,48,845 cases were pending in Sessions
Ccurts. Similarly on the same date,
77,41,459 cases were pending in Magisteriel
Ccurts. As cn tne same date, 29,22,293 cases
were pending in civil courts of original
jurisdiction and 10,911,760 cases were pending
on the appellate side. The relentless rise
~in the pendency may be judged from the

information supplied in a tabulated form
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Year-wise positicn in District and Subcrdinate Courts

hereundcier : -

Year Institution Dispesal Pendency
(1) SESSIONS COURTS
1682 231¢¢2 210671 159829
1983*%* 296192 273¢76 222045
1584%* 296678 269878 248845
(2) MAGESTERIAL COURTS
1982 8077950 7676075 6749813
1983** €595527 48261295 7439211
1984** 7940¢7 7638730 7741459
(3) CIVIL COURTS (Original Side)
1982 2712309 2613670 2625399
1563** 2056298 1888559 2752738
1984** 2143569 2016044 2922293
(4) CIVIL COURTS (Appellate Side)
1982 232364 206736 945728
1983** 881088 778763 1048053
1984** 1030054 986347 1091760
**  Dces nct include figures pertaining tc the state
Sikkim,
[Scurce: Repcrt for 1967-88 the Government

India, Ministry cf Law and Justice, p.32.]
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CHAFPTER III

HOUSE RENT/PO:! 3ESSION LITIGAT:ION

3.1, The moment one fccuses cne's attenticn c¢n
urban litigation, the institution cof suits
involving rent and pussessicn of urban property
stares into face. It is a pcst-war phencmena. It
is an inevitable ccnsequence cf ever-rising
urbanisaticn process. It is attributable to the
harsh law c¢f demand far cutweighing the supply and

its ccnsequences.

3.2. Hore and more pecple migrated from the rural
areas to the urban areas in search of livelihood.
Availability of the jcbs in rural areas was sc
scarce that the rural populaticn 1in search of
petty Jcbs migrated to nearby cities. Housing
industry did nct and cculd nct cope with the
mounting Cemand for housing accomncdaticn. Apart
frcm the emergence ¢f slums, the pressure con
availability of accommcdation was so heavy that
unless the greed for thriving at the cest of needy
seckers c«f scarce accommcdation is regulated and
checkmated by adequate legislafion, the seckers cf
accommedation were likely tc be exposed to
explcitaticn by the cwners c¢f urban property.
This situaticn led tc the enactment of Rent

Restricticn Acts by almost all State Legislatures
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as the subject of 'land, including the relzticn of
landlerd and tenant', is comprised in entry 18 cf

the State List.

3.3. A mere lcck at varicus Rent Acts wculd show
the divergence in apprcach of varicus State
Legislatures. This was sought tc be justified con
the cne hand by saying that the local Acts reflect
peculiar 1lcocal situaticns and seek tc mect lcc&i
reguirements anc¢ on the cther hand urged that the
degree «of prutecticn-must differ from place tc
place relateble t¢ the availability cr the
scarcity <¢f the hcusing acécmmodaticn in the area.
There is nc¢ material or appreciable difference
between the position ¢f a tenant in a city 1like
Madras 1in Tamil Nadu ccmpared tc his ccunterpart
in a city like Bombay in Maharashtra State or
Calcutta in West Bengal., Aand yet the differential
treatment is sc glaring that - cne fails to
understand why the Tamil Nadu Legislature wculd
nct grant that much prctecticn which the
‘Maharashtra Legislature ccnsidered appropriate to

grant.

3.4. TG illustrate, secticn 14 of Tamil Nadu
Buildings (Lease anc Rent Ccntrol) aAct, 1960,
having the marginal ncote "Recovery of poessessicon
by landlcrd fcr repairs cr for re-ccnstructicn’®,

enables & landloré to cbtain possessicn by an

.16



wrder of the Controeller, if he is satisfied - (&)
thet  the bﬁilding‘is ‘ggg fide requiced by the
landleré  for carrying cut repairs which cannct be
carried cut withcut the building being vacant; or
(b) that the building is bena fide required by the
landlcrd for the immediate'purpcse of demclishing
it and such demcliticn is to be made for the
purpcse <f erecting & new building ¢n the site of
the building scught tu be demclished, dcirecting
the tenant tc deliver possessicn ¢f the building
tc  the landlcord befcre a specified date. Sub-
section (2) (a) <¢f secticn 14 ensures that 1if
pussessicn is given for repairs, ¢n the completicn
cf repcairs the tenant wculd be re-inducted in
pussession, But when it coumes tc¢ evicticn on the
ground that possessicn of the building is reguired
by the 1landlcrd for cthe immediate purpcse cof
Gemgliti;n, the ¢nly assurance wi.ich the landlcrd
has  to give tu the Contrcller is that he wculd
substantially commence reccnstructicn within  the
time specified. There is nc¢ assurance that cn the
building being reccnstructed, the.tenant wculc be
inductcd  in  the building ¢r in part therecf.
Ccmpare this provisicn with secticn 13(1) (hh) <f
the Bimaby Rents, Hctel and Lodging House Rates
Ccentrcl  Act, 1547, which prcvides that the

landlerc  shall be entitled to reccver pussessicn

17



cf any premises if the ccurt is satisfied "that
the premises censist f not nere than twe flcors

and «re reascnably and boena fide required by the

lendlore for the immedicte purpcse ¢f  demclishing
them and  such demcliticn is tc be mace for the
purpcse of erecting a new building cn the premises
scught to be demclished®. Sub—sectiun (3A) ;of
secticn 13 further prcvides that nc decree four
evicticn shall be passed c¢n the grcund specified
in secticun 13(15(hh) unlesé the lancicrd procuces
at the time cf the commencement f the suit a
certificate granted by the Tribunal under sub-
secticn  (3B) and gives an undertaking, amcngst
cthers, that the new building shall ccntain nct
less than twoe times the number cf residentieal
tgnements, and nct leés‘than twe times the flcour
area, c¢cntained in <c¢he premises scught to  be
cenmolishecd. Secticn  17B further prevides that
where a decree for evicticn has been passed by the
ccurt ¢n the grcund specified in secticn 13(1) (hh)
and  the work cf deleishing-the premises and¢ of
erecticn ¢f new buildings has.been commenced by
the 1lanclcrd, the tenant may, within six mcnths
from the’ date o¢n which he delivered  vacant
pcssessicn  of the premises te the landlcrd, give
notice to the landlord of his intenticn to  cccupy
as tenant the premises in the new building c¢n its

ccmpletien on  the conditicns set cut in  the

18



section. An cbligaticn has been cast «n the
lardloerd  to  intimate tc the tenant the date cf
cempleticon of the constructicn ¢f the new building
by secticn 17C. The landlcrd then is under an
:bligaticn t¢ intimate tc the tenant tbe c¢ate cn
which the erection will be ccmpleted and on thatA
cate . the tenant shzll be entitled to Lccupy'-the
tenement assigned tc him by the landlcrd. This is
the whcle scheme ¢f law under the Bumbay Act where
pussessicn  is scught on the grcecund f cdemcliticn
¢f the building. New the Tamil Nadu Act alsc
permits evicticn on the ground that the . building
is tou be demclished but there is absclutely nc
cecuntervailing cbligaticn on  the landlird tc
reinc¢uct the tenant in the new building ncr the

tenant has any right to that effect.

3.5, The Tamil Nadu Act did not impcse any
cbligati;n’ on ﬁhe landlcrd seeking pcssession “¢n
the grcuna that possessicn of a building 1is
required fcr immecdiate demcliticn tc reconstruct
and re-induct tenant.  This uninhibited right tc
seek pussession on the grcund that pcssessicn of
the building is required for immediate cemcliticn
gave rise tC numercus litigaticns where even
possessicn  ¢f a recently constructed building was
scught <n the ground of immeciate demcliticn.

There was a whole nefaricus purpose behind this

15



meve, It is & notori.us fact that when a building
is under c nstructi.n W intencdeu t. He let cut,
the gruspective tenants in search «f accummcdaticn
give advance lcans on the assﬁrance ¢f securing
accommedation, If such building is dJdemclisheaq,
there can be fresh exploitation £ such condum
tenants. Such a nefari.us practice was curbed by
the privisicn in the Bu.mbay Rent Act as delineated

hereinbefcre.

3.6. Numer.us matters under Tamil Nadu Act came
befcre the Supreme Ccurt for pissessicn under
secticn 14 ¢f the Tamil Nadu Act. P.ssessiun  in
each case was scught by the landlcrd ¢n the grcund
that the building is required frr immediate
dem¢ 1litic n. The Ccurt t.ck notice -f  the fact
that unlike .ther Rent Acts, the Tamil Nadu Act
did¢ nct pr.ovide focr re-inducticn £ the tenant
intc‘ the reco wwiructed building. All:wing the
appeal : £ the tenants, the C.urt held that: "The
age and decrepit conditicn «f the building 1s a
relevant factor amengst several «thers which will
have t. be c.nsidered while adjudicating up'n the

bcna ficde reguirement «f the landlcrc under that

pr.visiun ({secticn 14B) and might receive dgreater
emphasis in & case where the enactment, as is the
case here, contains n¢ provisicn for reinducting

the evicted tenant int.. the new builcding than

20



where the ¢ 'ncerned  enactment has such a
1
pr.visisn.,", In ¢ th' : w_ords, the cosence (f a
provisi.n for re-incuctiin .f tenant in the newly
ci.nstructec building 1is a relevant fact.r tc be
taken inte consideraticn f.r determining the bona
fides «f the landl rc and in s.me cases the Court
insisted up.n the landlord giving an undcertaking
that «n  the tenant evicting the premises anc
handing it cover tc the 1landlcrd for immediate
demcliticn, the landlcrad rnust comnence
recinstructicn within the specified time and
ccmplete it within a reas: nable time and re-induct
the tenant. The Court Jdrew inspiration from
previsicns  ¢f  Rent Acts in < ther States. The
appeals «f the tenants were allcwed and the cases

were remanced ti. the Contr_ller.

3.7 A gyrievance can be made that the appraach
discluses wusurgacicn of the lcegislative piwer o f
the State Assembly. Ccenceding that the Judges
have to interpret law and should not assuine the
rcle «f legislators, yet it is well established
that they may legislate interstitially end where
the provisicn is brazen-facecly unfair as 1s the
case here,; the temptaticn to legislate cannct be
thwarted. Where such a situaticn comes across,
the Judges do nct £c1d up their hands but woculd

enquire what wculd they have &ine if ihey had been



tice legislators and tc straightern out the ruck in
ti.e texture and 1rcn cut the creasésu
Said Lora Cenning, L.J.:-
‘hber. a deicct appears a Judge cannct simply
fola his hancs anG biame the draftsnan., Fe
must set to vork crn the constructive task -of
finding tire intenticn ¢i Parliament - and
then ke must supplement the written WCIrGe SO
as to give °‘force and life' to the intenticn
cf legislature. £ Judage should ask hinself
the questicn hew, if the makers of the Act
hacd theniselves come across this ruck in the
textgre cf it, they wculd have straightened
it cut? Ee nust then ac as the§ would have
done. A Judge must ot alter the material of
which the Act is woven, but he can and
2
shculd iron ocut the creases.®,
The Suprerne Ccurt put its séal of approval on this
statenent of lawo3 Consciously, and sometines not
SC ccnsciocusly, this is being dcne is a fact, and
wliatever be thelcriticism it cannct be wished
away . lcre s¢ when avoiding‘tc dc it woulc leac
to manifest 1ii:justice. ° The Law Ccmmiséion is
conscicus of the fact that tone aforementicnec
cbservation was not appfoved by the House of Lords
and 1in fact it was adversely comnented uvpcn but

thet 1u hardly relevant,



3.8. Another illustration would turtner butteress
this position. Delhi being the capital town, the
Delhi Rent Control Act includes some special
features which are absent in rent laws in other
States. ‘A large number of buildings in Delhi are
either State owned or constructed by Delhi
Development Authority. But apart from the members
of the affluent sectibn of.the society who have
built their houses, numerous co-operative housing
societies have come into existence formed by
employees of the Central Government and Delhi
Administration, Most of them while occupying .
Government accommodation available to them by
virtue of their 6ffice built their houses and
rented them out at very high rents. As if this is
not sufficient, there is a provision in Delhi Rent
Control Act which by itself renders insecure the
possession of the tenant, simultaneously giving
leverage tb the landlord to extort higher rent on
the pain of dispossessing the tenant. Section 21
of the Delhi Rent Control Act proviaes that:
'Where a landlord does not require the whole or
any part of any premises for a particular period,
and the landlcrd, after obtaining the permission
of the Controller in the prescribed manner, lets
the whole of the premises or part thereof 'as a

residence for such period as may be agreed to 1in
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writing between the landlord and tenant and the
tenant does not, on the expiry of the said period,
vacate such premises, then, notwithstanding
anything contained in section 14 or in any other
law, the Controller may, on an application made to
him in this behalf by the landlord within such
time as may be prescribed, place the landlord in
vacant possession of the premises or part thereof
by evicting the tenant and every other person who
may be 1in occupation of such premises.'. Thé
object underlying this provision was that numerous
Government officers may be posted out of India for
short durations and during the period of their
absence from India, they may be able to rent out
premises with the assurance that on their return
they can evict the tenant without going through
the rigmarole of a sui:. The way in which this
section 1is implemented has led to numerous extra
legal devices. The landlord invoking jurisdiction
under section 21 gets a decree for possession in
advance. At the end of the specified period which
is usually not exceeding two years, the decree can.
be executed even without notice to the tenanf.
Section 21 was used by unscrupulous landlords to
let out the premiées for the specified period on
the ground that he/she does not temporarily
require the same. At the end of the prescribed

period, the landlord would call upon the tenant to
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vacate but would renew for a further specified
period the tenancy by the same procedure at an
enhanced rate. Interpreting section 21 in a case
in which a landlady had let out premises by
invoking section 21 in 1968 for a term and
thereafter from time to time continued the
possession of the tenant on a phased 1lease and
increcase in rent, the Court observed as under:

“We can correctly visualise the scope
and sweep of this provision (Section 21) only
in its proper social sectting. It carves out
a category for special treatment. While no
landlord can evict without compliahce with
sections 14, 19 and 20, does a liberal
evictibn rpolicy underlie Section 21?
Apparently contrary but actually noﬁ, once we

understané the raison d'etre of the section.

Parliament was presumably keen on maximising
accommodation available for  letting,
realising the scarcity crisis. One scurce of
such spare accommcdation which is usually shy
is potentially vacant building or part
thereof which the landlord is able to let out
for a strictly linited period provided he has
some credible assurance that when he needs he

will get it back. If an-officer is going on
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other assignment for a particular period, or
the owner has official quearters so that he
can let ovt if he is confident that on his
retjrement he will be able to re-occupy, such
accommodation may add to the total lease-
worthy houses..... BSection 21 is the answer.
The law seeks to persuéde the owner of
premises available for letting for a
particular or limited period by giving him
the special assurance that at the ex?iry of
that period, the appointed agency will place
the landlord in vacant possession.,”
The Court then proceeded - to point out that
"It is easy to envisage the terrible blow to the
rent contrcl law if section. 21 were freely
perritted to subvert t' 2 scheme of sec:ion 14',5
The Court came to fhe conclusion that 1if the
lanclord ot  the end of every specified period
repeatedly renews tenancy under the pretext of the’
adcommoéation being avai}able temporarily for a
short perioc, then such exercise would be
violative of secticn 21 and it would be open to
the Controller when warrant-for possession is sent
to.enquife whether section 21 was wrongly invoked

and deny the relief,
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3.9. One more illustration would bring to fore
the denial of proteétion to tenant under Delhi
Rent Control Act. Sect;on 14, with the marginal
noté of '"Protection to tenant agéinst eviction',
sets out grouncs; proof of ényone of which would
enable the landlord to re-entéroA Rightt of re-
‘entf} of a landlord in demised premises is macde
specifically subject to the provisions of section
14, One of the grounds enabling the lancdlord to
obtain rossession of the demised premises is 'that
the premiées let for residential purposes are
required bona fide by the landlord for. cccupation
as a residence for himself or for any member of
his family dependent on him, if he is ;hé owner
thereof, or for any person‘for whose benefit the
prenises are held and that the landlord or such
person has no other reascnably suitable-
residential accommodati.\n‘o6 If the ground herein
specified is invcked by a landlord, he één procéed
according to tne proéedure rrescribed in Chapter
IIIA ci the Act. This Chapter wes intrcduced by
Delhi Rent Control (Amendment) Act, 1976, which
came into force with effect from 1-12-1575.
Section 25B provides that where an application is
node by a landlord for the recovery of possessioh

of- premises on the grecunds specified in section

14(1) (e), the same shall be dealt with in
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accordance with the procedure specified ;n the
section. Briefly, the procedure specified is of a
summary nature, the peculiar feature of which is
that.on the service of a summons of an application
for rccovery of rent made by the laﬁdlord, tﬁe
teﬁant shall not contest prayer for eviction from
the prgmises unless he files an affidavit stating
the grounds on which he seeks to conﬁest the
application for eviction and obtains‘ leave from
the Controller in the manner provided in the
séctiono The Controller would give leave to
tenant to contest the application if the affidavit
filea -by'the tenant discloses such facts as would
disentitle the landlord from obtaining an order
for récovery of possession of the premises on the
ground mentioned in section 14(1l) (e). In no other
Rent Act throughout the length and breadth of this
country except the Delhi Rént Control Act, the
tenant is left at fhe mercy of the court even with
his initial right to defend the action. The law
reports bristle with numerous orders at the
Supreme Court level where not only the Controller
misdirected himself in refusing leave but the same
was upheld ‘in a revisibq petition to the High
Court and the tenant was evicted without a
semblance of defence being hecard. Leave to defend

oneself was treated a stage where long orders were
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written by Controller as if evidence has been lec
ana that is required to be appreciated.
Ultimately the Supreme Court had to point out that
"Restrictions on the landlord's unfettered right
to re-entry may be stringent or not so stringent
depending upon the 1local situation. But the
underlying thrust of =all rent restriction
legislations universally recognised must not be
lost sight of that the enabling provisions of.Rent
Restriction Acts are not to be so construed or
interpreted as would meke the protection conferred
'on the tenant illusory by a liberal'approach to
the <desire of the landlord to evicf tenant under
the camouflage of personai requirement".7 The
Court pointed out that the procedure prescribed in
'section 25B 1is harsh compared to the normal
procedure prescribed for dealing with application
for eviction on 'grounds other thén the one
mentiqned in section.l4(1)(e)o " And it wouid be
surprising tc recall here that no appeal was
provided against the decision of the Controller
refusing to grant leave. The Controller was the
final arbiter 1in a summary procecdure of the
destiny " of the tenant. .The Court further
proceeded to point out that the object ané purpose
of rent control statutes of putting a fetter on
the unrestricted right of re-entry enjoyed by the

landlords with a view to protecting the tenants
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assuring security of itenure, must always inform
and guide the interpretative process of such
socially—orienfed beneficial legislaticn., The
tenants in _other parts of the country are not
exposedvto such harsh'procedure almcst bolting the

doors of the courts for justice.

3.10. These illustrations amply demonstrate the
neeé for a uniform Rent Act applicable %o the
whole country excliuding such arcas where
inadequacy of acccmmodation is not a prbblem.
Enéctment of Rent Act being within the purview of
the State Legislature, the Law Commission‘is not

undertaking this exercise. However, time is ripe

for formulating a model Rent Act.

3.11. The huge backlog of cases under the Rent

~

Acts aud incrilante deleay in disposal of cases
have brought to fore some uncesirable
cevelcprents. The pcndency and the ccnsequent
delay in cisposal of cases under Rent Acts in

various States may be appreciated from the

information herein supplied (Appencix IV). The

duration varies from 244 days in a small State
like Sikkim to 5,950 days in West Bengal and 1,359
Jays in 27 districts of Méharashtra. The £figure
does not take account of the duration in disposal

of cases in the Bombay-Smell Causes Court where
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reportedly the case is not finally disposed of by
the ¢rial court before the expiry of seven vyears

from the date of its institution.

3.12. So the question that stares into the face
is whether some peripheral reform in the present
method of disposal of &isputes undéer Rent Act
would improve the situation or a radical departure
is necessary.  There is 1little scope for
improvement or reform of the present method..

Therefore, some alternatives have to be found.

3n%3°. Responses tc the working paper disclose
four distinct,approachesg
(1) The suggestion made by the Law
‘Commission itself in the working paper. for
response and commént,' namely, the same model
which the Law Commission recommended ‘for Gram
Nyayalaya.ao
(2) The second alternative suggested
was that instead of one Judge or Controller(
whatever be the designation, hearing the
case, a Bench of Judges, miniﬁum twc, should
hear the cases and there shall be no appeal
against their deéisioﬁ save and eicept 'a

revisicn on question of law to the District

Court.
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{3} The thircd élternative suggested was
that some form of neighbourhcod ,justice
centres must be set wup for resolution of
disputes under rent laws because these
disputes have a'loc51 flavour and people, in
the wvicinity of the premises involved in
alsgute would be better suited to deal with
the dispute.

(4) Conciliation Court system now

working with full vigour in Himach&l Pracesh.
All the four models may be seperately examined.

3.14, The covrt systcm set up bj British rulers
has continued to be operative till today with
ninor modifications, The modei is of d State
court, presided over by o professionally trained

lawver who cnters judicial service. This mccel is

in vogue fcr over 150 years., This model has
practicoiiy  bilcae uysfunctional., The system 1is
in total diserray. In the seminar at kombay, it

was peinted out te the Law Commission that 'the
grose and unreasonabie ¢elay 1in disposal of
uisputes under the Rent Act'has given rise to an
vundesirable tendency adopted by some landlords in
utilising the services o©of members lof the
underworld who,; by sheer threat and violence,

inculcate such fear in the tenan* <that he is

forced to leave the premises andé the landlord,
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without the intervention c¢f court system, regazins
possession. Undoubtecl: the service is for a price
and the Commissicn was tclc that the price varies
accoruing to the locality where the premises arc
located anc the carpet area cf the premises of
which possession 1is sought. The phenomenon is
theroughly disturbing and is offered as a proof of

the utter failure of the system.

3.15. Another undesirable feature of the system
that was brought to the notice of the Law
Commission at the same seminar was that the
litigation under the Rent Act has acquired the
connctation of a need-based litigation and that
results in proliferation of litigation from Court
to court. To be specific, it was stated with
emrhasis at the serinar that it is almost
impossible to get even a minimum accommocdaticn - a
roof over the head - except fcr a huge price
Astyled as ‘premium' or paghri, payment and
acceptance of which is illegal and viclative of
section 18 of the Bombay Rent Act and yet it is
induiged into freely. A £enant in an action for
eviction, even if he honestly believes that the
landlord's petition for possession is genuine, yet

he wculd resist eviction at any cest and if

33



-

. uefeated,; would prefer appeals after appeals and
when finally thrcwn out, wculd resist execution
cnly -because once.cut cf the premises, he has
nowhere to go. This 1lack <f  availability of
accommodation also contributes to delay in
cdispcsal of 1litigation when the .tenant seeks
adjournment by applying every device available tc
him. Therefore, it does not reguire elaborate
discussicn to reach an affirmative conclusicn that
the present model for resclution of disputes under
Rent Act thrcughout the length and breadth of this
country ié a uisaster anc a dismal £failure. The

alternative has to be found.

3.16. The first alternative cuggested is tc adopt
the mcdel récommended by the Law Commission where
a prefessicnal Judge interacts with lay Judges
frc . the society and Lk the interacticn cf bcth,
they reach a reascnable conclusion in a shert time
‘and dispcse cf thé disputes. (bviously there will
be nc appeal against this decision and c¢only a
revisicn petition will be permissible cn a
guesticn -of law tc the Distriet Court. It would
be merely adding to the length cf this report if
the entire médel ~and the method co¢f making it
operaticnal hLas tc be diécussed cver here. The
pnlf thing the Law Commissicon wculc 1like to

reiterate 1is that a de-prcfessicnalisec mcdel of
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justice delivery system has been gaining
acceptance' in & number f ccuntries, The
indigencus Jjuristic wpctential <f the pecple,
inclucing their cwn sSense ¢f justice, is allcwed:
rceem  for develcpment. This can be achieved by
pecple's participation 1in the administraticn cof
9 ,
- justice. The Law Commission further reiterates
the method for Qrawing up & penal cf lay’ Justices
anc.  the mouel of the coenstitution of the court
compesed Cof a2 proefessional Judge and two lay
10 '
Judges. The c¢nly cifference in this case from
what bhas been reccmmended in the report on Gram
Nyayalaya 1is that this body, which shcull be
styied &s ‘Nagar Kyayalave', reed¢ nct visit the
site unless necessary because its seat wculd be in
the wurban areas and it wculd be Cdealing with
disputes in urban crea. where distance may nct be
prchibitive. Incidentally it was stated that in
selecting twc lay Judges, atﬁémpt.must be macde to
involve the interests affected by decisicns under
.Rent Act. It was saic that two lay Jucges must be.
drawn,.one each frum the Aésociati@ns ¢f landlcrds
and tenanés which have come into existence in
clmoust every city where a Rent Act is in _fcrceo
After mature consideration, this suggesticn dces

nct meet with the appreval cf the Lew Cemmissicn
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inesmuch as the experience shows that bias is
inkerent  in suchrcompCuition cf fhe ceurt. TC
villustrate, some Cecades back, Government cf India
set up & Wage Board for engineering industry. The
ccmposition cf the Wage Bcard was so planhed that
all affectec interests did find a representation
cn the Wage Board.. Accordingly, the Choirman of
the Wage Boueard was a man Grawp from Judiciary.

Thcre were twe independent members, twc members

represented the wCrkmen and twe members
represented the employers. The Wage Bcard tock
about five years tc¢ give an award. The startling

cutccme was that the nge Bcarc gaove four awards:
cne py the Chairman; second by the twe incdependent
members; third by the representatives c¢f the
wcfkmen; and fcurth by the representativeé cf the
empioyers, This 1is &n eye—oéenet, -The Law
'Commissicn is informec¢ that sucl. an experience
recurred when the Wage Bcarc very recently set up
for working and non-working journalists gave 'ah
award granting interim felief, These experiences
have moulded the thinking of the Law Ccmmissicn in
disapproving the suggesticn cf drawing cne lay
Judge frcm the assceciaticn ¢f landlcrds and  the
cther frcem the association ¢f tenants because bcth
¢f them may not be in a positicn tc disabuse their

mind about the bias by assocciaticon.
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3.17. The second model suggested was that instead
of one Judge, as at present, hearing the disputes,
styled as either ‘Munsif®’ or °livil Judge' or
"Rent Controller’, a Bench of two should hear the
cases following the same procedure, and their
opinion shouid be final. HNu appeal should be
provided against the decision of the Bench save a

revision on a qguestion of law.

3.18, Every statement of known legal position
need not be eleQated to the status of a guestion
of law. The question of law must be such for
which: there is no binding decision of the High
Court to which the urban court would be
subordinate or of the Supreme Court of India. The
gquestion of 1law has to be specifically stated
whi. 2 entectaining the revision ané the revision
petition must be confined to that question of law

alone and nothing else,

3.1%, The third alternative 3uggested was ‘that
NMeighbcurhood Justice Centres should be set - up
where these disputes can be conveniently ;esolved.
Eefofe thé enactment of Renf Act, subject to thé
provisions . of the Transfer of Proprty Act,
landlord enjoyed an unrestricted right df re-
entry. In order ﬁo»checkmate the tendency to

informally: use this right, Rent Act usually
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imposed. a restraint on the right of re_eﬁtry by
making a provision that on proof of certain
positive and.affirmative facts the 1landlord can
re~enter, otherwise the tenant will have the
protection of sfatutory tenancy. One such
enabling ground to be found in all Rent Acts is
the reasonable requirement of the premises by the
landlorda for his own use or for the use of the
person  for whose benefit the premises are
’beneficially< held. Litigation for recovery ’of
possession on the aforementioned ground is
probably the highest in the litigation under the
Rent Acts. Now when a landlord seeks possession
on theréround of bona fide personal reqguirement,
two incontrovertible facts emerges (1) that at
some point of time he ¢‘d not need the prenises
and could let if out for extra income by way of
rent; and (2) that his personal circumstances have’
altered sc drastically that the accomﬁodation at
his disposal is insufficient to provide for his
needs' and, therefore, he must get back the
accommodation in possession of the tenant. In
resolving these disputes, the court’é approach is
to ascertain whether the need is genuine ' in the
sense that ’the accommodat ion at the disposal of
the landlord is insufficient or that his
circumstances have so altered that he must get

back into the possession of accommodation occupied

38



by "he tenant. The siz of the landlo:ii's famiiy,
the 1increase in the size since the premises were
let out, other changes in the landlord‘'s famiiy_
sucﬁ es partition betwéen brothers or marriage of
sons- ¢r the increase in the size of the family for
other  reasons are all relcvant considerations.
Change 1in  the position of landlord such as that
premises weré let cut when landlord was in service
and he is about to retire and needs the premises
for  L1is own use is equally relevant. Rut these
are‘relatively simple.issues° KEowever, exzperience
shoﬁs that ﬁumerous witnesses are examined on
either side to establish this simple point. Tt is
a waste of éourt's time.. Thosd in the
neighbcurhood " where the premises are situated are
beuni: to be aware of the size of the landlord's
famiiy, the changes that have cccurred 1in the
‘faﬁilyp the incompatibility amongstvfamily memnbers
for wvarious reasons and if the_dispute is brought
te a Neighbourhocd Justice Centre, it can bé
easily .dispésed of rather than a court dealing

with the same,

'3.20. Setting up Neighbourhood Justice Centres is

of re~ent origin. By 1980 about over one hundred

such Centres have been set up in different parts
' 11

of United States of America. His counterpart,

thougin not wholly analogous, 1is Comrade‘'s Courts

39



in U.S$.S.R. An integrated centralised justice
system has become static and there was a demand
for decehtralisatidn of justice systém by creating
a complementary system. The —model of  such
decentralised system was almost wholly ‘tc be
different from thevexisting system. This thinking -
gave rise to the concept. of setting up
Neighbourhood Justice Centres. The departure will
be noticed that while the couft‘ has an
adjudicatory approach, the Neighbourhood Justice
Centre would try to reconcile the two parties and
bring them to a common understanding of problems
as far  as possible° The utility of the system
lies in the fact that it is believed:
"A good neighbouf is someone who keeps to
himself but is there if needed. Vou borraw a
cup of sugar (for a party) but you don't
invite them to the party”,l2
Another view expressed was that:
"Yeah, I know just about everything in the
neighbourhood, but they're not my friends; I
guess I like to know who they are, but that‘s
all there is to itf’,13 A
The 'Neighbourhood Centre may consist of fhree

local residents and if a retired Judge is residing

in the area, preferably he should be included.
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Such a locally situated centre holds promise of
being more conveniently located, more considerate,
and much faster in processing cases than the State
set up court systern, Coupled with this is the
advantage of an informal, non-adjudicatory style
which would be very appealing. A legislation
would be necessary to set up such centres, It
would not be difficult to set up such centres in
urban areas. Fairly well educated local residents
would be available to work into centres. And
their knowledge of local <conditions, traditions
and local needs would assist them in an informal
mannér to resolve the dispute, ‘And this would

reduce the lcad on the court system considerably.

3.21. The fourth alternative suggested was
introduction of Conciliation Court as at present
in vegue in Himachal Pradesh. It is a model which
can be combined with any cf Ehe other three
nodels. It may be examined. Available mechanisms
for resolution of disputes are: adjudication by
courts, arbitration, mediation, negotiation and
various blends of these and other devices, such as
Ombudsman cr fact finding inquiry body .
Conciliation 1is one such method. It haé hardly
been put to test save to a limited extent in

labour laws. It is 2 model worthwhile examining.
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3.22, parliament envisaged introduction of
corciliation as a mode_ for resolution of disputes
in civil 1litigation., Order XYVII provicdes for
suits by or against the Government or public
officers in their official capacity. Rule 5B was
introduced in OQrxder XXVII by the Céde of Civil
Procedure (Amendment) Act, 1976, It reads as
under g | |

"5-B. puty of Court in suits
against the Government or a public
officer to assist in arriving at a
settlément,_ (1) In every suit or
proceeding to which the Governmenf, or a
public officer _acting in his official
capacity, 1is a party, it shall be the
duty of the Court to make, in ﬁhe'first
instance, every endeavour, where 1t is
possible to do so consisten£ly with the
nature and circumstances of the case, td
assist the parties in érriving at a
settlement 1in respect of the subject-
métter of the suit.

(2) 1f, in any such. suit Tor
proceeding, at any stage, it appears to
the Céurt that there is a reasonable
?ossibility“ of & settlement between the

parties, the Court wray adjourn the
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proceeding for such period a%, it
thinks fit t enabls attemp s to be made
to effect such a settlemant.
{35 The power confierred under sub-
“rule (2} 1ie in addaition to ahy other
power of the Ccurt £o aﬂﬁourn
nroceedings.”.
Identical provisions can e found in sub~sections
(2) and (3) of secticn 23 of Hindu Marriage Act,
1555 and sub«section (i) ©f secticn 9 of the
Family Courts ct, 1984, Though ruie 5B 1is
limited in its application tc a suit te which the
Gévernment or the public officer zcting  in his
official capacity is & party, it is time to expand
the coverage of the method of resolution cf
disputes therein provided to all suits in civil
éOLrts, including thLe Vclai:i for compensafion
before the Motor Accidents Claimse Tribural. Rule
5B provides that in a suit to which- it applies, it
should be the duty of the Céurt to make, in the
first 1instance, every endeavcur wherca if ié
possible tc do so consistently with the naturé and
circunstances of'thé case.to assist the.parties in
arriving at & settliement in respect'of the subject
matter of the dispute,‘ Where the court is of the
opinion that there is a reasonable possibility ~of
a settlement between the parties td the suit, the

proceedings may be adjcurned for such period as it

43



thinks fit to enable attempts to be made to effect
such settlement. Rule 5E expects the court before
which the suit is pehding to itself attempt to
conciliate the dispute. - An apprehension was
entertained that if the attempt at conciliation
fails, the presiding Judge whose efforts failed
may be eﬁbarrassed in proceeding with the suit on

merits. What is the way out?’

3.23, Chiéf'.Justice of Himachal Pradesh High
Court, Justice P.D. Desai,' being aware that the
system 1s over-stretched and bursting at the
seans, with a view to saivaging the system coupled
with a burning desire to make the system result-’
oriented ossisted by an uncanny visiocn, has used
this provision so successfully that the scheme of
Conciliation Court fraaed by him and successfully
operated by him may now be accepted by all.courts°
Not confining the conciliation process to the
suits to which rule 55 would apply, the Chief
Justice has made it applicable to.all types of
litigation set out in the stheme under the heading
fIaentification and Transfe; of Cases ‘to the
Conciliation ‘Courts'n Frankly speaking, hardly
any litigcation of civil nature is left out of the
purview of the Conciliation Court. He ~has not
only successfully worked the scheme but obtained

results which are very encouraging,  This can be
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deduced from the -information hereunder supplied:

S. NO. : pPeriod Mumber cf cases disposed
' of by the Conciliation
Courts.
1. 1~$~84 to 31-12-84 176
2. 1-1-85 to 31-12-85 1.890
3. 1-1-86 to 31-12-86 4,897
4., 1-1-87 to 31-12-87 5,544
15,507

As thé scheme is extended to Motor Accidents
Claims Tribunal, durin- the period Aucust 1, 1986
to December 1, >1987, the Conciliation Court
disposed ouf 261 claim cases.ouﬁ of 555 pending
before the Tribunal and the settléments resulted
in distribution of ccmpensation to the  tune of
Rs.56,75,056. The results are so encouraging that
the success of the model cannot be put into
qUest_ion° ‘And  in é State like Himachal Pradesh
where the concentration of litigation may not be
as high as in Bombay or Calcutta or Madras, the
impact of the system in reduction of litigaton can

be szid to be noteworthy.
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3.24. What is the scheme? Briefly, the scheme
envisages the setting up of Conciliation Cbﬁrt
earmarked>for this purpose to which all suits at a
éreliminary stage after pleadings have been filed
are transferred, Conciliation Court is présided
over by a Judge other than the one who would have
jurisdiction fo try the suit in ﬁrban areas where
there is more than one court. At the.taluk level
if there 1is only one court, eschewing aﬁy
inhibition of embarrassment, the presiding Judge
‘of the same Court attempts to conciliate in the

matter under the'scﬁeme°

3.25. The Conciliation Court, in 6rder to form an
opinion about the alternative formula for an
‘amicable settlement, - goes through the case papers
and also verifies the facts from the counsel as
well as from the parties to the extent necessary
and endeavours to_évolve a fair and just formula,
acceptable to both perties, for an amicable
settlement of the issues in dispute. The Judge,
with his suave persuasiveness, participates in
this prccess. The Judge is expected to bring to
bezr on the subject his understanding, narrowing
down the‘area of conflict, persuading the parties
to accept a ﬁair settiement, and is required to

put his concentrated efforts in this behalf. The
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Conciliaticn Court, in fhe initial stage of the
operation of the scheme, got the guidance. and
advice of superior judicial officers and now there
is o trazined cadre of Judges in Himachal Pradesh
who successfully operate the scheme.

3.26. The senior members of the Bar, amongst
others, are invited for personal discussion by tge‘.
"District Judge, additicnal District Judge and
Conciliation Court with a view ﬁo impressing upon
them that the project is on trial basis and its
success would materially help in making the s§stem
resilient which had become static. It was also to
be impressed upon them that this approach would
save cost, avoiding the inevitable necessity of
calling witnesses, lbng drawn  out Cross-
examination and unending arguments and all that
goes with a routine litigation in civil courts at
present times. It is open to the Conciliation
Court to frame issues and even try such cases on
merit or dismiss in defauls of aﬁpearance or
proceed ex parte in appropriate cases but with a
note of caution that the powers of dismissal for
default or proceeding_gg_EéEEE are to be sparingly
used with & limited end in view of securing the
presence of the parties and their sounsel in order
to facilitate the conciliation work. It4is' thus

an 1informal approach uninhibited by the Code of
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Civil Procedure and informzlity permeates the
proceeding before the <onciliation Court so as to
help the parties in not taking up hostile
adversorial azttitude but +try to narrow the
difference and ultimately resolve the dispute. If
the parties. agree to a compromise, the same is
recorded as required by Order XXIII, rules 1 and 2
of the Code of Civil Procedure." The 1litigation

ends there.

3.27. In the event of failure of the Conciliation
Court, the suit is réturned either cs a whole or,
where paréies have narrowed down the area of
dispute, with the narrow area for.adjudication,by
the court in whose jurisdiction the suit was
filed. The scheme differs from the adjudicatory
process in c¢ivil court in the sense that it hés an
informal atmosphere and approach of give and take
and appreciatiocn ‘of thé point of view of both
sides and even help of senior advocates who. afe
not engaged by the pafties° As the scheme is
succéssfuily‘ working, it must be accepted as =&
model and the Law Commission is informed ‘that
recently judicial officeré of the Rajasthan State
Judiciary supported the.introduction of the model‘
in Rajasthan st_:ate,14

3.28, While approving the scheme as a whole, to

‘make it more efficient and effective, it is
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necessary to remove the cifficulty experienced by
tne Conciliation {Cour. in Himachel Pradesh in
‘settling disputes between the parties by way c¢f
conciliction when the parties co not aipecr in
person before the ccurt. e one, under the
trovisvicns  cof the Code of Civil Procecure, 1908,
2g  oamenced in 1976, can be compelled tc  appear
before the ccurt. It may be pointed out that an
€x parte cecree c¢n nmer:ts can be pussed. But that
woula noct helplin resclving the dispute by the -
interface between parties. ¢Crder X rule 4 of Code
ct JCivil Procedure gives power to the Court to
proncunce  the judgment against the parcy or to
make any cther suitable order in this behkalf only
if the Pleader to the party is unable to answer
any material qhestion relating to & suit. In
other words, & party c:annot be créered/directed to
appear in person befozé the court under ekisting
provision of oOrder X ‘rule 4 Code of Civil
Procedure with & view to securing the personal
attendance cof & perty in the court for specific
settlenent. It 1is, therefore, necessary to
empower the court to decl efficiently with the
absenteeism. This cun be done by making the
follewing cmendenments in order X of the Code of
Civil Procedure:-

(i) The following rnzy be added os sub-
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clause (c¢) immedictely o¢fter sub-cliuse
{b), cilcuse (i) rule 2 of Orcer ¥ of the
Cece ¢f Civil Procecure:
"Ly reguire the attendance of any
party  to the guit cr préceedings,
te apgpear  in be;son with & view to
arriving at an amiccble settlement
~of the dispute between the parties
and meke an attenpt to seftle the
dispute between the  parties
‘amicablyo"

(ii) 7he following may be added as clause (3)
inmedictely below eclzuse (2) of rule 4
of Craer X dee of Civil Procecaures-

“Where o party or@ered to aprear
befcre the court in jerscn with &
view tc arriVing et an  2micable
settlement of the daispute between‘
the parties, fails tc appecr in
person before the court without
lowful excuse on  the wate SO
aypélintea, the court nay pronounce
judgnent ageinst i or make such
order 1in relation to the suit as it
thiinks fit",

Viithh these additions, tiie Law Commission is of the
orinion that the scheme will be very effective énd.

wust  be nade obligatory in cll cecurts, rewcving
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the limtteoiicus Lhatcare to be<found in rule 5B of
Crder 'X&II‘ in the matter ¢f epplication of the
procecure - te suits other than thcose set  cut
therein, Ih fect, t.e schieme must a@yly to all
suits of &« civil nature coming before civil

courts.

3.29., Tlicre is an identical provision in rule 3
cf Order XXXIIZ introduced in the Code of Civil
Procedure by the same anending stutute which makes

the procedure therein appliceble to suits ond

rrocecdings set out in sub-rule (1). The scheme

rust mut~tilis mutandis apply to them alsc without
any further variction. The schene in  its full

cutlines is anncexed at Appendix V to this report.

3.30. In & Semipax/Wcrkshop organised at bombay,
various suggestions were made for effectively
dealing with urbaen litigaticn, Bemboy presumably
hés the highest concentration of urban litigation
at all ievels. This will be clear irom the fact
that in oréer to reduce the pressure on the High
Court, & City Civil and Sessions Court was set up
at DBeibey in the year 1%4g. Initial sanctioned
strength of Judges was 4. AS on April 30, '1988,

37 Judges were in rosition in the City Civil and

Sessions Court and 53,266 civil suits ané 4,

[Xe)
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netters incluce suits wncre then 106 vears old. To

tilgnlight this jcegitic: . it nay be nentioned tihat
s1x Etates have set up City Civil Courte. They

are  Gujarit, <Caolceutite, Tamil lacu, HXarnatake;
tieharashirs end Anchre Procesh, A ciiart  sbowlng
the jurisdiction of the City Civil Court, the aree
ir thch thhe Ccourt was set up, tbhe i1nitial
scncticnes strength ¢f Judges, present strength of
Judges, 1initial arrears'with which 1t started and

the present arrecrs will be founcd ¢t Appendix VI.

3.31- When these disturbing ficures were
higitligiitea &t the Seminar/terkshiop, < suggesticn

was  made whether the court can be empowered to

ccmprel  parties to go to arbitration. It may be
recallec tnat the participants in the

Seminar/Viorkshopy inclvded a number of High Court
Juages, some City Civil Court Judges and Judées
from cther ranhs. Tie suggyesticn wns by a menber
of thevJudiciari° As the jprovisicns cof Afbitration
Act, 1540 +todoy stand, before a iarty can  bé.
forcec toe resort te arbitraticn, thoere must be &
subsisting arbitraticon agreement between the
partles  cor even in & Latter ,encding in tae ccurt,

farties can resort to crbitration by consent of

all the pearties involved 1n the dispute, In the
cbsence  of  an arbitration agreement or in  the
absence c¢f the consent being accorded, the court



is roverless to force rparties tc yo to
ari itration, The Jufges clearly vere of the
cpinion  that  there are numerous cases in  which
arbitration woulc be = better moce of resclution
of dispute than e proceeding in tiiec court, The
suggesticn deserves seriocus consideraticn and
arendment  to  tle Arbitration Act ray become a
necessity. It is not possible to dezl with the
‘sugges;ion in this repcrt but it would be-
worthwihile tc have & seprate repocrt on the subject
which (he Law Commission, time perrmitting, would

undertcke,

3.32. Thus we have four different models. They
cannot .be said toc be exclusive c¢f each c¢ther in
character, one or twc can be szid to be
ccmplementary to each  other, ‘suck as  the
Ccnciliation Court model can be introduced with
aﬁy other model, BEut the choice has tc. be made
from three models, such as whether the present
syétem sliculé continue cr whether 2 Bench cf  two
.Judgés should ‘hear the cese or the participatory
mouel nust be introduced, After mature
consideration, the Law Commissicn 1is of the
opinicn that the participatory mcdel should be

introduced along with Cenciliation Courts,
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CHAPTER IV

SITIGATICH CTHER TH. f CNE UHLER THL RENT ACT

“ala (nce liti- oticn  urder Rent  Zct, which
clogyeu  the dgockets Of the courte in urban creas,
is taken care of, 1t 1 necesscry o consider

whether guits otier than suiio uncer Rent

n-

L4

ACts,suclk s svits fricing cut of the dicpute as
to lnuericance anG successicn, jpcrtiticn,
-

melintenance rand stits ¢cn cagerents; caﬂ e ceealt
witin 0y tie cristing syscen efficiently énd within
time. The suits ccvered by the Family Ccurts 2Act
zre nct taken ncte of fiere os & separate forum 1s
sct Uy for their dispesal e¢nd that woula  further
Cuse  the pressure on civii courts. The pressure
¢f  tie litigaticn under tihie Rent Zct is  sc¢  high
tnct "the  courts are iable toe fincg eay time for
litigaticn cf ény cther nature.- IE the litigation
under  the Rent Act  is  tafien cver by 2 new
particijpctery model,  the existing ccurts would be
tble to¢  [ina suificient cnd  acvecuste time for
suits c¢f cthur reture Lhercinsbove nenticncd, The
suite invelving 2 dispute as  to  inheritence/
succession, wportiticn, meintencnce erc Canengst
near rclations, The Gisyputes invclving
irheritince and successicn, ccupled with cisputes

arising cut of wills, are :nongst generally blccd

reioticns whce are tire kith oncé kin of the deceasea
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énC are inter-relatec, Undcubtcdly scmetimes this
licigaticn  is fcught with vengeadnce. Eut it 1is
here that the Conciliation Cou.t system will be
pu£ tw test, I£. therefcre, these suits are kept

Lhe  purview cof ihe ccurts as ¢t present

o

within

functicning with zn o¢bligatcry cuty to  set up

Ccneciliaticon ceurts . the rescluticn o¢f such
Gisputoes can Le speedily . achieved. The
interventicn ot ccurt brings tc bear its

persucsive  power on the litigants ang  lawyers
appearing in the natters, Neer rélat;éns on be
casily persuadea  te  tzke fair ana  just and
raticnal  attitude.  Tuot will be .the test of
Ccnciliation Ccurt schéne. Therefcre, the Law
Cormissicn  1is  of the cpinicn that in respeét ct
the sulcs bereinagbove menticned, the Conciliation
curt sxsftem nust  be méde . ccmpulsery by an
effentive zmendment to the Code of Civil Procedure
¢n the lines ¢f rule 58 of Crder XXVII therecf tc
widen its applicaeticn to cncempass suits cf  the

afcrementicned nature,

4.2, There remain suits invelving disputes about
ecsement rights as alsc suits either for specific
nerformence of contract or for damages complaining

breacn ¢f cuntract,

4,3, Suits invclving disputes as te  ezsement
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rights. are few ond fer belveen, in cingested
cities, esgpecielly wichin the cld city walled
area, sults cemplaining gf Lnfringement cf

o

exsernient ¢f  light and ~ir crcp uwp  in courts.

However, with the advance <cf town plenning
schermes, thLe number is ¢oing down. At cny rate,

court  will have encugh time toe decl with the seame

anu no chinge is necessory there.

bk Similariy suits for specific performance of
centract or for dgmages.fcr breech ¢f countract can
be taken coare with the extro tiwe availcble tc the
ccurts  if  the reccmmendaticns herein made cre

fully inglemented.

4.5. It wmay incidentally be menticned theat suits
rzising issues under service jurisprudence used Ec
Cr¢p  ujp  in courts, With the esteblistiment of
Central Administrative Tribunal enjuying exclusive
jurisaicticn in this behélf; it is nct necessary
te maeke ony specific provisicn for such suits' in
respect of Central Guvernment servants, chever;
secticvii 4(2) f the Administrative Tribunals Aét;

1865, enpcwers the Central Government on & reguest

Hn

in this behelf frcm eny State Government to set up
an Idniinistrative Tribunal t«¢ exercise the
jurisdicticn, powers and  authcrity under the
Act - fcr the Statc. The Laovw Cimnmissicn is  of

must :
the <Cpinicn that everv State chernmenqétake.step
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. “ . . e . ) -
for setting up Aéministrative Tribunal unaer the

~Cto,
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CEAPTER ¥

-  LISCELLAFECUS EUGCGESTICHS

5.1. Viewing‘thé court procedure os ot fresent in
vcgue in  courts ot Cicse quariters, twc things
erierge which can be g@id t.. be tiQe ¢constming,
centributing, tc  the celey in cispescl of  cases
pusilng Ug <4rrecrs oin >courtsﬂ The LaXimum
consurpticn of tine takes-place in reccroing cr;l
evigeﬁce' andg listening to arguments betin ot the

interin and final stagce.

5.2 pPealing wita the cgnsumpticn ~f tinme 1in
reciraing evicence, subject4 tc few excepticns
whicﬁ cre  of @ marginel nature, it is time tc'
relicve the ccurts fr{m thé 5cred;m ~f dcing  this
wi L 4hc investing its precicus time in  this

cthervise zweidable exercise.

5.3. Oorder XVIII rule ¢4 ¢f the Ccde of Civil
Prccedurér 1¢08. rruvices .that the'evidence of
witnesses in attendnnce shall be taken,craliy in
cpen  Ccuri in tie preéence and undcer the pérscnal_
Girecticn anc superintendence of the Judge. Rule 5
prcvices that in  cases in wﬁich an cippeal is
alloewea, tue evidence (f eacg witﬁesé shall be:

() teken Goewn in the langunge <¢f the courte

(1) in writing by, <r in the presence



.

zn¢  under the perscnal directiun
enag superintendence cf, the Judgey
oI

(ri) £rin the <Qictaticn ¢f the Jucge

girectly on ¢ tviewrlter: o

() if- the Judyge, fcr reascns  to be -
recirced; " s . airects, reccrded

nechanically in fhe language cf the.

Court in the gresence ¢f the Judge.,
nule ¢ pr@vides that where the evidence 1s not
taken ’d:wn in writing Ey the Judge cr from kis
dictaticn in the <<uen Ccurt, Lr reccrdaec
mcchanicaliy in his gresence, be shall be bcund,
as the examineticn ¢f each witness yrcceeds, tc
make 2 wemcrandum ¢f tne substance cf' what each
witness deposes and ‘such memcranaum  shall _be
wri:ten' and  signed b; the Judgye ond shall- form
part ¢t the reccrd. It mey be mentioned ‘that the
expressicns “the Juuge direcitly ¢n & typewriter”
«r “ray be nechénicclly reccrded® wefe intrcducéd
oy - the emending act cf 1576. This amendment
eutherised the>¢uuit tu u;; a tape recgrder which
Was frownec upcn carlier, chevef, even if  the
taype rGCLfdcr is t¢ be USed,\thé prfcéedings shall
take plocce in the presénce of the Judge.
Therefcre, even if the tope recorder is wused, tie
time c¢f the Judge is nct'spaféd fcr fther Werk .

Cinsequently, the pressure cn the ccurt'‘s time is

£
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nct .recuced even theugh rechanicel device can - be:
ucesd 1n recording evidoince, Ecwever, permitting
the cvidence to be mechanically reccrded is @ step

in giod Girccticn ané deserves to be agprobuated.

5.4 Secticn 75 ¢f the Ccde <f Civil Procedure
ccnfers pewer ¢n the ccurt to issue @& commissicn,
ancngst c¢thers, to examine any witness. The pcwer
is nct hedged in by &ny conaiticons. = Hcwever, o
Order XXVI cf the Cude of Civil Prccedure,. 1808,
prescribes ccnGiticns under which a cerumissicn can
be issueca., Rule 1 c¢f Order XXVI prcvides thét a
compmissicn my be issued tc examine & perscnl as
witness resiéent within the lccal limits <f the
juriscicticn ¢f -the Court in which the suit is
pending if the person is exempted in the Ccde cf
Civil Prccedure from ttending the Ccurt cr is,
‘from siqkhess cr infirmity, unable tc -attend.
Rule 4 prescribes conditicns fcr the exéfcise cf
pecwer ccnferred by secticn 75 tc issue ccrmissicn
by proeviding cthat a ccmmission for examinatign may
be iséued if - \
{(ad) he 1is resident beyvend the lccal 1limits
¢f his jurisdicticn; ﬁr ‘
{b) any person who 1s ebcut to leave such
limits befoire the dete ¢n . which he

is required tc be exeamined in Ccurt; and
(c) any person in the savice of  the

¢0



Government whe cannot; in the cyini;n o
ghe Court, o-tenc uithuut'Cctriment At?
tiie public scrvicc,
The piwel Tl 1ssue comtaission for exandnction of a
.gersvn a8 ¢ witness is hecged in by the conditionS
tuus specitiew  in ruics 1 andé 4 oi o gracr XXVIe
Thesce provisicns would n¢1u1§ bely in Geoling with
the iswue of saving the Judges® precizus time 1o

rcecr—ding ¢vidence,

5.5 The [ lwer anferred by seccti.n 75 and the
yrgvisians':f orcer XUITI will have to be expended
t¢ & vcertoin extent c¢s te  help the court in
cunointing o Coemmissiener  suc  Lictu ole reccrd

cvidence f witnesses present in the court.

oD If wn & givén Gay mere ttian cne  suit 1S
fixed  for recoerding evidence ond  witnesses  ore
LLescni in 2li tie suits, the distinct cssibility
is that the court would nct be able rec ra
evidence < 11 witnesscs ana scme witnesses will
fave  to oo back for o1 foult b theirs. ind the
court o ule be <ceupied for tue while  duy  An
rec.réing eviuence - & functicn which can be  best
left  t o CuLiilssilvner, ¥f o Commissicner 1is
cpicinted  to reorra evidence <of witnesses, it
wiula scve a lat of time f the ciurt angég woula

-ssist it in concentroting «n disposal <f 0 suits.



This  oppears  to be the jpurglse uncerlyinyg  the
amendments  nade by tio rilancbau Digh Court  to
varicus rules cumprises in Qrder XXvI oL the Code
¢f Civil Fricewurc, twle 1 of Cruer XXVI (f tie
Cice  of Civil | vrocecurc, we amended by  the

sower <f  the

alicl.abac  FHigh Court, widens thc
ccurt to  issue commission,  the only clncitien
irgwsea being that the ccurt tuinks it necessery
S te G¢ in the intcrest ¢f justice or expedition.
Rule 2 ae it stends enables the ccurt to cxercise
the plwer suc rnictu. Rulce 4, as plinted cut
earlier, permits the court to issue commissicn
wnly in tihe circumstances specificc tl:eréinn AS
far as U.P. 1s concerned, rule 4 has been deleted,
implying that the power of wicest amplitude
cenferre¢ by amended rule 1 can be enercised

witiicut being bhedged 1a b

v oany condéiticons. Eny
'evidcﬂce reccrded on Comnrilssicn connct be used  in
evidence withcut the consent ¢f the pérty against
whem the same is cffered, as provided in rule €,
ond the embarge would be lifted «nly in  the
circumstances st cut in clauses (a) ana  (b) «f
rule B&. Iy the amencment made by Allahabad Higl
C-urt, rule & has been deleted anc wiile sc¢ coing,
the expreseien ‘subject to the provisiens of  rule
£ in rule 7 (f Crder XZVI heve alsc been éeleted
anag 1in its place‘the w. FGs ‘evidence in the suitf

1
nocve  been odu€u. The cunulative effect «f these

€2



anencrents would  eneble  the court  te issue
Cilwaivsion when it is capedient in the interest of
justice «<r expecition tc encmine - any witness.

Froperly

v construcd; in the situatiin herecinbefire
set vul, the court may issue coemmissicn t;.examine
witnesscs in tho coeurt. T make the precvision
effective,a it woulé be cavantagecus for  each
court, with tﬁe pricr approval OF the-High Court,
t. draw up a panel of iawyers willing t- work és
Commissicniers for reccrding evidence. on  the
cemmencencnt  ¢f the werk ¢f the ccurt cn a given
day, the presiding Judge will cnguire as tc  how
many witnesses arc present in all the suits fixed
fr recerding  eviderice and then immediately
apiwint  aveilable lawyeré as Commissirners anc
thiey will reccrd evidence, This wculd leave. the
{residing  Judge time ‘to deal “with a2ll suits

witi:out spendine his  time in  the mechanical

exercise <~f reccrcing evidence. This would
censicerably  save court's time and expedite
Gispusal of cases,

5.7 it needs haraly tc be stated that the coest
‘. Cinmissicn in the circumstances herein

Giscussed shall be becrne by the State for <bvicus
LeISURS. Ordinarily the Ccde of Civil Procedure
expects the presiding Judge to reciré evidence.

ie 1s relievec <<f this cuty s« that he can
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conrentrate nls  attention on ulsp.osal ol caSes.
Cn nhis  Lenaii, Lie ConniSSLQUGr woculc reccra
ev1déncey not at tihe reguest c¢f the partles to the
Luit but at the ingtance orf the Juugye esercising

suc i:cltu powers, Tnerefcre, tie Ctate nust

.-
s
4]

bear tiie cost of Commiwsion,

5.C. Lons, unending and repetitive arqguments is
tlie bane of tune jresent c¢ay Jusilice systemn,
Illuvstraticons ct leng  cGrawn cut arguments

se.reacing over nonths lhave alreauy bkeen 'ncticed
. 2
and 1t 1s unnecessary to repeat them Lere, if
tie suvperior coeurts could heardly ccntrcl and
conacne this uncesirable feature ¢t court
procedure, it would be sheer travesty to expect
Juugyes o the subordinate‘ courts to aeal
effectively with louceli lawyers in  tile  belialf.
AnG 1t the course of & trial, cral arguments are
offered at variocus staces, ingluding alsc when-an
adjournnernt ie  moved and‘ opECsed. Every
aviliceticon urcer tne Ceode of Civil 7rocedure is
hotly contestec. .Fut the twc rpost 1important
stages vlere arguuents censume avoidable long time
are at thle stage ¢f confirming or‘vacating interim
relief ana at the stage c¢f tinal subuissicns after
evidence 1s recorded. poth stages may be

exarined.



5.5.  (réer ®iXix rules 1 an@ 2 ¢f the Ccue of
Civeil Tigcewure, 1YL, as émeuded ir 1%7¢, cenfer
pOwer cn the couirt to grant interim reliief of the‘
natcre set cut therein and in  the circunstances
presoribed tuerein. it is  an unfortunate

e:perience cf the Judges in the cubcrdinate trial

¢}
-
.

COou to hear arguments foi and against granting

=
e
L4

irterin reiief spread cver days &nc nmoenths. ‘Long
argunenits have the tendency to end in longer

orders because the dréer granting or refusing

3 ,

relief iz apreizlable .and 1if the  arguments
acvancecd are noct cealt with, the co¢crder 1is
vigorously zttacked in the appellate ccurt.

»’IK' .
Tnerefore, the Judge tries to ccver all arguments
and ir the trocess writes an unusually loay crder.

TlLe Law Commissicn came across a recent case in

whici» the City Civil Court at Ahmedabad wrote an
cruer | extenaing  c¢ver hundred pages refusing to
grant incerim relief. The experience ¢enerally is

thers by the plaintifi moving fur relief under

o<

Groer X¥I¥ rules 1 and 2 of the Code of C(Civil
Procedure, 1%0f, an ex parte coréer 1ig snatched and
then there igs cotal reluctance to get 1t heard to

Gevermine where the rule nisi should be confirmed

o1 discharged. This resistence leads to various
ancillarsy ayplicaticns diverting the cecuktis
attentici. from the main isste. The arguments

generaily spreadG c¢ver a wide canvass anc are heard
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tor a number ci days. Kow this situetion can be

taken care of by the court itself by granting ex

parte crder liritc, te cervain days, say about a
fortnight, and if the plaintiff thereafter fails

eitiier tc serve tihe saiie tc the other sice c¢r

v

i.cys reluctance to prcceea in the mwmatter, the-

ruie nisi shculd get dischearged autonatically by

3

tive effiux oif tine, This will put a yressure c¢n
the plaintiff tce proceed with the matter, I{, ¢n

thie ¢ther hand, the defendant shows relucteance o
vproceea with the matter, the rule can be confirned
without further arguments. This will put a

rressure on both sides to get the interim reliof

application disposed¢ of in a shcrt timc. The time

limited tc cne hour at best may Le

fixea for
eit er szide, Egually ime consuming I3 thie {inal

argunmeints, 4s a rule, it is never heard from day-
to~uay . 'he Dhearlng spreacs over months, Tirdls
evil can bhe put & stog to by insisting upcn
writtenn subwmissions and the pointed attenticn to
SOme aspects can be made in the covrt by limiting
the cime ¢ranted to each side, With regarc¢ to the

liigh Court and Supreme Ccurt, & suggestion to this

effect Las been made by the Law Commission
4

alreacdy . It is time to extend this mwethcd to

ccurts subcrdinate to the High Court. Fcr the

weighty consicderation therein menticoneé, the Law



Cummission is of the orinicn that the courtis muct
be ppovered tc limit cral arguments tc  specific
time after written subrnissions have been furnished
tc the court. Thiz weculd alsc assi;t the

subcrainate courts in writing effective judgments

because written subrmiscions would be hLandy.

Snlo.v The adversorial system now prevalent in cur
courts provides a place of pre-eminence to the
-members of legal profession. One can hardly think
cf a successful working of adversorial system: in
the absence ¢f legal experts essisting the parties:
in search of justice. This iz the first andc
primary rcle cf the members cof the legal
irofessicn.  but  there is a more important and
nore ethical rcle which the members of the lecal
profession have tc play and that is as officers of
tie court.  Their role is as impcrtant as. if not
more than, the rcle of _the Judge who would
ultimately render his opinion. In this sense
lavyérs are called the officers ci the court. They
assistl'in search of truth, in rendering Jjustice
and in imparting a healing touch tc the parties.
They are performing this dual role. The Law
Conmission, howevérp- feels that this is a narrow
end inperfect view of the role ¢f the lawyers
participating in  adversorial system. It is,

ttierefore, time to add a third dimension tc their
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role, namely, accountabilicy cf the legal

viciessicon toc the scciecy.

5.1i., There i: & cremencous rnisunderstanding
about tie role cf legal preifessicn. Lpart from
the larger «cuesticn c¢f the rcie cf legal

prcfessicn in & ccnstitutional cemccracy, even on
a narrower ;laneAas officers ef 'the court invcived
in digpensaticn of justicé; their acccuntability
tc the society has not been spelt cut. As
cificers c¢f the ccurt involved in tue process of
regoluticn of disputes, they have to contribute to
bring about a satisfactory resclution of disputes.
This is specifically the role cf legal procfession
in adverscrial system. Instead there 1is a
tremendous misappreciaticon about the role when
ccecesionally they ar. condemned . as ‘brokers
iuterested in jperpecuation cof cisputes’, A

leading CGujarati daily ‘Cai Hind* described them

in euitorial columns as kajiva galals. £
vrosecuvtion was launched against the editor,

.efanation c¢f the members cf tue

-

complaining c¢f

profession. A petiticn was filed¢ on behalf cf the

R

for

O

eciter in the Gujarat Eigh Court jprayin
5 ,

guashing thie prosecution. The court meticulously

examined, the role of legal jprofessicn 1in  thre

nocuern soclety ang especially in India, polinting

cut tiat the profession hag suffered ercsicn 1in

6t



its status. ~ Undoubtealy the ccurt alsc feeued at
the «ctrer side ¢f tpe }icturé WwhlCh was degccribed .
as wrighter sicde, Legal prcfescicii l.as  evokec
ilgh admiraticn and ;ungent criticisr, It is time
fcr the prcfessicn tc sit uf ard ree~ap;ralise its
rcie in the nwocern society ané find ways anc weans
Cf establisting its acccuntability to the scclety.
Tiue yprofessicn has te have a re-appreisal of  its
behavicur cua courts, gua clients, thelr roue anc
nmeticd of charging rfees, their life style, all of
which enter the verdict abcut the role of the
profession, One can lcok upcn witi: pride at the

rcle cof the legal profession in cur novemert for

inueendence., tut since the incependence, c¢ven
trough ore may not like to acdiit. the rrofession

lias lost its place Cf pre-eninence. TLe strike of
the lawyers in Telhi for ronths on ené with
balance sheet <f ;rofit ané¢ loss to the lecal
professicn  vet tc be drawn up, ccupled with the
acrinonious exchange before - Wadhwa~Goswani
Cermittee, wculd leave no Geubl in the mind of
anyche that it dic¢ rot cover the profession with
glory. . Its net outcoﬂey cne can say  with
ceniidence, is  that as the cases were not being
heard, arrears further piled up andg the worst
suiferers were neither the Judyes ncr the courts
ner  the lawyers but the litigants fcr whom the

profession claims to exist. . This fall cut reveals



the cetal absence of sociail aucit and

accountability of the gprofession to the society.

5.12, Legal wrcfession is a monopclistic
profession. Every monoy,oly has an inbuilt
pctentlality of the abuse of its ncncpolistic
character. Legal professicn has been described as
rmonorciistic in character because unless cne is a
rnember c¢f the c¢lub, entry to which is by enrolment
by Ear Ccuncil composed of lawyers, one cannot
practise before a ccurt or tribunal. To that
extent, 1t 1is a closed.door club with eligible
critericn for  entry and the power to grant
acémission vests in the members of the - rrofession.
It is thus a monopclistic profession, -Therefore,
in crder to curb the necessary evils of a
monopcly, 1t is éf primary importance that a

monopcly must be accountable te the consumers of

1ts service, In the wider perspective of
constitutional denccracy, apart from
accountability to the consumers of justice,

nanely, litigants, a profession given moncpolistic

Character by thie society itself must be
acccuntable tc the society at large. It is this

Gimension of thc profession which by some nethed
must now be highlighted. There can be a mnulti-
¢imensicnal apprcach to this aspect., The Law

Commissicn in this repcrt tcuches only one.
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5.13. Apart from litiyation invelving Government
¢r a public zervant a.ting in discharge of  hig
cuties, there are certain statut.s unler whicl, a

riglht cannct be clained unless a nclice ¢f demandé

is  served upcon the person against wiick: the right
is cleine¢ anc relief is to be ypraye. for.
Lection 66 of tiie Code of (Civil Frccedure
prescribes & statutory netice tco be served in the
manner prescribed  in the scction when either a
Geverntent cr a public servant acting in discharge
¢f his duties is tc be sued. Similarly, under the

Transfer of Propertcy, Act, if the land

bt

CGr¢ wants to
re-enter the jpremises cernised by him, & notice
terminating the terancy itas to be served unless
the tenancy has expired by efflux of time. This

pesiticn tas harcly undercene a chance even after

the introductiocn of Rent 2Zcts. Lven when a writ
petiticn is to be filed graying ror mandauus. a

nctice making cemand of justice hags to be  served.
Toe  concept cof Gerving nciice cdeserves to  be
expancet to all potential arcas vhere conflict may
leac tc litigation., The Law Comrission is of the
view thkat in any litigation except where some
urgent rclief is necessary, a notice of d&enrand
must be issued on behaif of the pérson who claims
.a certain right ¢r ielief against ancther erscn

vhich may ag well include an artificial person  or
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& Gurlisilc gerscon. Thie pUrnose 1ln intrcoaucing a

stage oI netice lg toe inforn the cther sice that a

lit'gation is center lated enc ¢ive  hin an
cricrtunity te avoic litigeticn. i the other

Glee 1& not cnawcurec of litigacion and is willirny

n.

o
r

~h

éct fairly anc justly, the notice will jut him
on thhe guaréd that ¢ ypossible litigation 1is

threetency unless tie uarties neet and resclve the

Gispuie.

5.14, Crairnarily  the party secking ©o  initiate
ahy sult or legal zcticn will zpgprcech the lavyver

first. wne  lawyer  ghould give a notice and  in

pos

titat neclce he mrust specify that the other side
Swouvlu.  on recclit of the nctice, nowinate lic
lavyer, This must be rede obligatory. Cr.ce the

cther sicde nominates bis lawyer and replies

notice, it rust be made statutcerily obligatory for

botir  tle lawyers Lo meet within a ;erico of 1S

-

e wditan ot T sr action car  be CIMMENCEC

jon)
Qi
()
(@]

Evenn 1i ihe limitation for the suit or legal
actlicn is te expire, by a statutory Lrovision it
will be extended by 15 cayc being tice pericd of
¢race witnin winich the lawyers must wmeet. At thic
muétingg tne lawyers snowviua start  appreciating
cachi ctucr ‘s peint of view, exchange cviuence and-

atterpt  to f{ind oui whether a reascnable sclution

of the sputc by fair approacl cf ¢ive and  takc

-~
[\ %]



is j;oscible. Minutes ©of tie mweeting wust  be
neintained, If thc éisgute is rescivea, the
censent  terms must be drawn up and subnittea  tc
the court under Crcder ¥XIIT rule 3 of tbe Ccde of
Civil Proccéure vpon which the court must &8ss &
consent  cetree, if the whele dispute 1s not
resclved in ccourse of the negotiasticns at the
necting buﬁ a yartral agreément is acinieved, the
same must be recordcd anc trecated as binding con
boti: sives. The litigetion may start cnly‘for the
remeinder of the dispute, -Failure’to rescive the
¢ivyute at  the negoﬁiating stage may jperkit é
litigetion to be startea but in tkat cvent the
plaint must aver that such an efforf has been maade
‘and tie doéument evidencing the attempt musfﬂ be
Gisclosed aleng with the plaint. The othlier sice,
on beiny infcrmed that litigation has been filed
must appear' without waifing for a summons to be
served., The ccurt wust then cncuire about the
arca c¢f dispute not resolved ancd refer the matter
tce the Conciliaticon Court. If possible, £he
Conciliaticn Court should persuade the parties te
corc te a ftair scttlcment. The Conciliaticn
Court, aftcr .having perusal o©of the docurcnts
vrepared at the negotiating stage, mnust ascertain
which party was uniustifiably recalcitrant at Ehe
timé of negctiaticn, It must be ascertazinec at

twe stages, namely, at the stage of necting of the

73



lawyers and at the stage when the matter is  cealt
wit by the Conciliatic.. Ccurt, Ultipately if the
trisl goes on, the party shown tc be recalcitrant
«nG also shown tc be unjust in agprecack: must be
visited witn heavy cost, inclusive cf the cost of
eétablishment of the ccurt as srzelt out by the Law
6

Cemmission in its carlier regorc,

5.15. To reclaim the glcry cf the profession,
only a minor step 1is suggested  here, If
inplenented in letter and spirit, the Commission
is confident that instead of being éccused of
being ‘brokers of disgute’, they would acguire the
status of healers and solvers of disphte, In
order to bringabdutthis result in a small way,
the Law Commission recommencs that cn tihe nctice
ang tae reply being cx hanged, a statutory duty
nust be cast on fhe-lawyers to meet and either
resclve or narrow down the area of Gisgpute anc
regular reports of the achievement in this behaif
nust be‘pﬁblishedn That published rcport would be
subjeéted tc social audit which would not only
hely in imgproving the image cf the prcfession, but
woula  grovide  objective evidence of  their
contributicn to reclaiming the sysfem under

unbcarablc pressurc.



£l Secticen 118 cof the Code cf Civil Trcaocdure,
ilUt, coenfers power on the High Court to call for
the rccecrd cf any case which has been cecided by

arny court suvbordinate te High Court anc in  which

et}

nc  appeal lies thercte, and if suceh  sutbcrdinate
ceurt ayrecars -
(a) tc have exercised jurisdiction not
vesteo_in-it by law, cr
{b) ) have failea to excrcise a
jurisdiction sc vested, or
{c) to have acted in excrcise cf its
jurisdiction illegally or with material
irregularity,
the vYigh Court nay make such crder in the casc as
it thinke fit, I, yrevisc nas been engrafted  to
this scction by the amnenément 2ct of 1676, It is

not necessary te repreduce tne same herec.

GoZe Thig Jurisdiction is briefly describeda as
revisional jurisdicticn of the High. Court.

Experience nas shown, and no statistical support
veed be given to substantiate thie proyposition,
hat tinls revisional jurisuiction'has been largely

responsible  for helding up the trial of suite and

«elaying che diggosal ¢f the suits. The First Law
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Ceriission in its 14th Report cxauined the
advisability of retenticn cf the revisional

jurisdiction and recommendea 1its retention by

providing certain checks 1in ecexerciscec of the
1 - »
jurisdiction. While comgrehensively dealing with

the Cocde of Civil ﬁrocedure, the Law Cecmmissicn inA
its 27th Keport reiterated its rcecommendation in
2
the 14th Report. While re-examining the Code of
Civil JrPrccedure, the Law Commission in .its  54th
Rejport recommended total deiction of séction 115
cf the Code of Civil Progedure Gbeerving that
cften  the cause cf delay in the trial of suits is
entertainmenp of petiticns for revisicn: against

intcriceutory orcders which invariably result in

“r
o))

stay ¢f proceedings. In fact, in many cases, the

o)

object of the partics in invcking the revisional

jurf;diction “of the Hi " Courf appeared to be to
delay the progreés cf the ;roceedihgs,3 The EKigh
Court Arrecars Commitﬁee expressed the opinicn that
the révisional jurisciction ¢f the ﬁigh Ccurt
against interlocutory oréers .siiould be abolis'ned,4
6.3, ks 1f this‘revisional jurisdiction had not
cone enougli harm, article 227-of the Constitution
lias been so interpretea as to widen the scope' of
‘revisional  jurisdiction of the EKigh Court.
Article 227 cf the Constifut;on confers pcwer of

superintendence over all courts and tribunals by



the - High Court thrcughcut the territeries in
reiatién to which 1t ererciscs juriscicticn. This
power éf'superintendence hias becen intecpreted tc
conicr wicer suriscicticn  compared to  cone
conferrea Lg-secticn 115 Ccde of Civil Procedure
cf correcting any and every crror ccmmitted by the
gubordinace ccurt  through the progress of thé
litigaticon. tlenicver a constraint was felt in
_ .
exercise of revisicnal jurisciction under section
115 c¢f thc Code of Civil Froccdure, the parties
invoked  the wider jurisdiction under arficle 227.
The Statc of U.r. amencded scction 115 of the Code
ci Civil Procedure in its applicatibn to the Stéfe
by confining the revisional juriséiction of the
High Court to the suits wherein the value of the
subject maitter of dGisputc was Rs.20,000 and above
or uits ;nstituted bef re August 1, 1978, and in

erred the  same t¢ the

Fn

all ctiier cases ttaqs
District ™ Court. Confirming the validity of the
aﬁéndment,‘the Supréme Courc observecd thap °acéess’
“t¢ justice- alsc imilies finalityAwithin rcach of
tﬁe rich and the gccroo;fc Juéicial reform is
U to now a tinkerirg exercice, not an engincering
prcjéct, but. even that 1little tinkering is.
fieréely challenged as litigative anathema by the

, 5
prcfessicon whieh is unfcrtunate®,

6.4, The Satish Chandra Cormittee diffecred with
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the reconmendation of the Law Conmission  and
leaned in favcur of the amenément made by the
State of U.P. iﬂ section 115 with scome further
expanzion of the jurisdicticn of the ©District

Court.

6:5. IIas the situaticn improved? Tie answer is
obvicusly in the rnegative. What, is the utility'of
a revisional jurisdiction of the High Court or
even c¢f the District Court against interlocutory
crders? One can appreciate a revision petition
against a final order aﬁd the exgression 'final
orcacer’! should not be tiie subject matter of another
rounc of litigaticn., Tie expression ‘final order’
Lust mean final dispesal of the litigation as a
whele in which the order is passed and ncthing
furcher 1is - required to be done by the court
cealing wath the litigation. ©Gut when it comes to
intcriccutory ordérsyAexperience shows that even é
rejection of an application fcr adjournmedt of a
suit has been the subject matter of a revision
¥
petiticn.
5:.6. . It 1s generally acccpted that anyorne
.

interested in delsying the pregress of the suit
would make any agpgplicaticn, though utterly
irrelevant, invite an crder and apprcach the High
Ccurt in  revision. Till it is acmitted,

acjournment of the suit will be sought on the
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giceuna  that tac orcer ci the court 1is  alreacy
unc .r crealicngce., Iif aﬂmitted, stay wcula follow
as a racter of course anc the pronress coi the suit
weule Lo ucla uy for years. vhe abuse of . the
provisicn can  be gpelt out Ly an illustraticn.
craer It rule € of the Code ¢f Civii FProcedure

provides that the ceure shall cisiiiss the suit for

"
T
-

cefavit «f avwearancce of

Lo¥ pe (laintiff cn the cdate
when the sult is fiwed for hicaring., Crder IX rule
9 proviues that when the éuit 1s so dismissced, the
vlainti1if may apply for an crder to scc asiue.the
“alsmissal anc it he‘satisfies trhe court that there
was sufficient cause for his nen-apjpcarance when
the  sult  was called on for hearing, the court
shail make an orcef gciting aside  the cdisnmissal

upen terms as to cests.  Ordér XLIITI rule 1 clause

)

{c) cornfers a right of appeal against an drder

nade undéer Crger 11X rulce ¢ rejecting an
ayrplicaticn fer an order tc sct  asiae the
Cismissel of a suit. - The jelicy ¢f the law

arpcars Lo be that if the court whiclhr dismlssed
the sult is satisfiec that therc was sufficient
cause for che rnop-appearance of the ;laiﬁfiff cn
the date fixcd fer nearing the suit, it shall sct
aside thc dismissal of the suit and if the court

doces not sct aside the order dismissing the suit,

the ocrder of the court rejecting the. applicaticn

s



cai. be reviewes by anoagpcal. This ncccasarily
Livpplies tuwat 11 the application 1is  granicd, 6o
argeal would lic. Ena it should be so. If the
Ol Clsnilssing T "sult is nﬁt set aside,  the
pieintiif becomes ren-suited. Uherefere, he is
giver. & rigut cf arpcal. If, on tie cther hand,
the ccurt scets asice the order cisuissing the
stlt, the npatter would precced  further. The
cefencart  cantet thon nake a gricwancg about it.
Ex /ericace, however, shows that ceven though the

{2iicy c¢f law as disclosed by a ccmblined reading

v

or ruicy I anc of Crcer IX and Order XLIII rulc
I{¢; 1s that oniy the order dismiusing the suit
for «<ciault ¢f appgearance may be reviewed by an
a, . cilate court. yet the c<eifcndant g;nerally
yuctstiong the ccerrectness of the order granting

the s~oplicaiticn for setving acide the cismissal of

ac sult by way of revision, puring the time the

Ievisicr s percins further twearing of ti:e suit
will be sztayed. Years aiicr revision applicaticn

1s dlsmissed which obviously it would be', “ihe sult
would agaln be revived anu proccecded further. Andé

sucl. taciics have beenr often rescrted tcoc. This is

the Larn caused by cxercigse cof revisicnal
Jurisciction. The¢ gain is little bccausc where

.
-

inverlecutory orgere are of  sonc cocnsequence

Crder XoTiI rule 1 yrovides for appeal @cainst the

sanc . Therelicore, having recgard tc  all  the
cu



circunstances of tic watter and erpericnce so far
cei._ected . ane the prev.cus cpiniong capressed anc
theliItSCLL e¢herying situation, the Law Ccrmission
is ¢f the view that secticn 115 shoulc bec  cdeleted
s far as  interlocutory cruers arc concerncG,
Tris wveuld rarcve the stagnating ghase of  the

progress of tu: suit.

o
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CHAFYTER VII

CkIl.INAL JURISLICTICH

Yelo Vhile ceailng witn vrbar litigation, it
vcule be a glaring owission if scre change is
rct suggestew in the ypresent ccurt structure
Gealing with criminalQCQses in wurban areas.
Undoubtedly when an exlaustive revision ¢f the
Zode of Criminal Procecure is uncertaken, the
guesticn of dealing with criminal 1litigaticn
can be adequately ‘éeait with. Even then
during the interregnum, certain steps can be
takein which wculc reduce the_burden. cn  the

crininal courts in urban arcas.

7;2, buring thé British rﬁle.and for scme
years after indeperdence, there was & methed
of appocinting honorary magistrates to  deal
witlh crdéinary routine c¢riminal cases, such as
vioclaticn of nunicipal law, traffic
regulaticns, singple private corprlaints and
natters alike in character. The research
shows that in appointing hcnocrary magistrates
under the British rulé, the test was of

loyalty toc British regimc. The power was used

for cxtenaing State largesse.  Scme title
holders UncGer thhe British reglime were

appointec as honcrary magistrates. Even then,
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sdme of ther acquitted-extrenely well but_ by
an¢ large a good number of them did net come
.up' to - expectaticon with the result that the
system came into abuse.  And nemesis'o§értook
it. The system was discontinueqo 'Insteaé
full time stipcndiary.magistraﬁe“s courts were

set up.

7.3. The criminal litigation has prcliferated
so much and the crime chart is going up at
such a break-neck speed that it is rather
difficult to prOQide ‘for the system . of
stipendiary magistrates for all  scrts cf
criminal cases. There is a body of opinicn
that large humber of offences as set out in
the Indian Pcnal Code cf 1860'vihtage deserve
to be deleted consistent with the mcres of the
present cay scciet;. There is a belief that
being guilty oflover—legaiisation; a casc¢ 1is
mace out for delegalisation. The behaviours:
that neced to be decriminalised are those of
hoﬁosexuality, yrcstitutién, ébortiohr bigany;
et al. This requires an indepth study and the
Law Comiission has started its research in
this behalf. However, it will téke sSone time
before a thorough probe can'be made and a

well-censidered report is submittec.
T4, puring the interregnum, the systen of
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appointing honorary magistratc must be re-
introduced. But dcparting from the past
practice, a specific qualificaticn must be
prescribed that cnly thosce retired gpcrsonnel
cf tne judiciary who in their active 1life
-rcnoered service as Judges shiould alone be
appointec as honorary magistratcsn There are
now nearly hundreds of reiired - Judges
available for being appointed as honorary
magistrates. Their experiencp in decisicn
making, théir expertiéé in deaiing with cases,
their scense of justice and fairplay and their
raticnal aprprcach acquired over a whole
working 1life would make them ideal honorary
magistrates. They can be ehtrusted with any
work wihich .a stipendiary mAgistrate can

undertake,

7.5, . Theréfore; it is hereby recommended that
hondrary magistratesy subject to condition in‘
the foregcin§ raragragh, may be appointed at
once.  They chould sit in the same courts
whcre _the regular cburté sit in the early
hours of the morning,' Their terms and
conditions‘ of payment can be worked ocut anda
they will be able to take over all the old

cases on which they can concentrate, relieving

the burcen on the sitting Judges. This one
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suggestion would help in reducing the burden:

in urban criminal litigation,

7.6. In preparing this report,. the Law
commission must acknowledge with thanks the
‘assistance rerndered by Hrs. Jvotirmoyee Hag,

retired Judge cf the Calcutta High Court.

7.7, The Law  Commission reconmends

accordingly.

(D.2. DESAI)
CHAIRMAN

(V.S. RALA DEVI)
MENBER SECRETARY

NEW DELEI,

August .8, 198¢%.
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