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shri E. Shankaranand,
Minister for Law and Justice,
Government of India,

Shastri Bhavan,

NEW DELHI.

Dear Shri Shankaranand,

You may kindly recall your letter dated July
22, 1988, by which the Law Commission was
requested te take up the case of Benami
Transactions (Prohibition of the Right to Recover
Property) Ordinance No. 2 of 88 for detailed
examination and give its considered views as early
as possible so that the Bill to replace the
Ordinance may be drafted on the basis of the
recommendations of the Law Commission and get the
same passed before the close of the Monsoon
Session of Parliament. The letter of reference
was resceived on July 22, 1988. Immediately
thercafter, the Law Commission started looking
into the various ramifications of the Ordinance
including the extensive coveragec, if any, that may
be recommended. The Law Commission, of course, as
you know, had the advantage of its, earlier report
(Fifty-Seventh).

Orc¢inarily, thc Law Commission before giving
its considered views, likes to dcvelop a national
dcbate for ascertaining the viecws of the sociéty
so as to make effective reccommendations to be in
tune with the mores of the day.

With the timc constraint, it was not possible
to follow this regular procedure of the Law



Commission, But it is anathema to the Law
Commission to give its views as perceived by it
only. To the limited extent of the time
permitting, restricted . cdebate with some
outstanding personalities, who have made name in
different walks of life, was undertaken. The Law
Commission, to the extent, became well-informed.
After collating all the material, the report has
been drawn up. '

I have ¢reat pleasure in sending this report
today. In order to appreciate the width and
coveragae of the report, I would request you to
place the report of the Law Commission on the
Table of the House while moving the Bill in the
Parliament, '

I am reasonably sure that it would help the
Government of India, as stated in your reference
letter, to draw up a comprehensive Bill for
replacing the Ordinance.

With kind regards,

Yours sincerely,

(D.A. DESAI)

Fncl: A Réport
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CEAFTER I

INTRODUCTORY

1.1. TLue Presiaent of Incia, in exercise of
fowers conferred by clause (1) of article 123 -of
the Constitution, rrerulgated an Crdinance,,styled
as ‘benami Transactione (Prohibition of the Right
"to Recover Froperty) .Grdinance, 1¢¢8', being
Crdéinance Ko. 2 of 158, on May 1%, 1G8E. It came

into force inmediately on promulgation.

1.2. The CGruinance in terms partially implemented
the reccmrendaticns of the Law Commission of India

‘ 1
relating tc benami transactions. It aprears that

the Hinister of Law, Justice and Conpany Affairs,
by his letter dated December 20, 1272, invited the
Law Commission-of India to examine the question of
'prohibiting' benami traﬁsactions. "The letter
procecded to recite 'the broblém of property held
benami has been caUsingbconcern to the taXing
authorities for some time., The Select Committee
cn the Taxétion Lavs (Amendmént) Eill, 1¢6%, had
also suggested that Government should examine the
existing law relating tc benamni transactions with
& view to determining whether such transactions
should be prohibitcd. The suggestion was’
reiterated in Parliament during the debate on the

Taxaticn Laws (Amencment) Bill, 1°271.°.



1.3. Accepting the reference, the Law Ccmmission
uncertook  to  examine the matter and 1let the
Government have the benefit cf its advice cn the

guesticon of prohibiting the kractice of holding

=

preperty benami.

1.4. The Law Commission in its repcrt analysea
the nature of a benami transaction, its history as
rart of Indian legal system andg vits judicial
recognition anc¢ cencluded, after reference to the
decision of the Federal Ccurt,2 that all benami
transactions need not be regarced as reprehkensible
ard imgroper and that there is nothing inherently
wrong in it and it accords within its legitimate
$cope with the ideas and habits of people,3 it
Was, hcwever, further of the opinibn thatv'Every
benami transaction is not harmless, Past
experience shows that benami transactions have
often been resorted to for furthering illegal or
questionable objects, including the evasion of
taxes., Benami transactions are scmetimes aisc
’ 4
rescrted to in order to defeat creditcrs.’,
After having examined legal and factual
controversies attending upon benami transactions,
a coﬂclusion was reached as to what sters shquld
ke incicated for cither prchibiting or requlating
benémi transactions with a view to minimising

litigation, It may be mentioned here that the



guiding censideration of the Law Comumissicn at the
re’ >vant iime in'forml-ating its reccmmendations
was reaucing litigaticn in the courts arising from
beriami transactions., it guoted with approval the
Cbservation that "the law pérmitting and
recognisirg benami transactioné results in a 1lot
ct wastefulb litigaticnen,o“os This approach

influenced tc some cxtent its‘recommendations,

1.5. The Law Commission  examined three
alternatives, They may be extracted:

“(i) Entering into a PEenrnami transactions
GoUld‘bebmade an cffence;. | '
(ii) & provicion may be enacted to the effect
£hat in a civil suit a right shall not
be enforced against the benamidar or
against & thi-d rerson, by ocr on behalf
of the perscn claiming to be the real
owner uf‘the Froperty on the ground of
benami; a cimilar provision could be
made to bar defences on the ground of

benamni .

(Tris provisgion would be basea .on the
princigple on  which the existing
provisions in the Civil Frccedure Code
ané the new grovision‘in the Income-tax
Act are based, but could e wider in

scope and more radical) .



(iii) ke fpresent presumption of a resulting
trust in 1avour o¢f the person who
provided the consideration. méy be
displaced (as in England) by the
presunption of advancement, in cases
where the persoh tc whom property is
transferred 1is a near relative of the
prerson  whe provided the cconsideration.
(This would bring in the doctrine of
advancement, so as to rebut the
presunprtion of resulting - trust under
section 82 of the Trusts Act).".

Ultimately, it was of the considered opinion that
tlte first alternative was nct likely to be
cffective and the third alternative, though least
drastic, yet the whole thing would turn upoh the
intention of parties and, therefore, the practical

advantage cf such a prcvision will be its

elasticity. In cther words, it would equally be
. 6

incffective and accorcingly recommended the

second alternative for implementation. In its

view, the refusal tc recognise benami transactions

by denying a forum-for the enfcrcement of rights

\,

based on benami and thereby making the benamidar
the real owner wculd brinc about a cessation of
benami being ﬁart of 1Indian law. It also

recommended certain consequential amendments.



1.6. Thke rercrt was with the Government for about
& Jecace and a half. Ultimately it appears that
the Government of India resolved to implement the
recommendations cf the Lauw Commissicn. The
Crdinance nmore cr less bocily adoptec the draft
reconmmendaticn set out under the liarginal ncte
7
‘Recommendation® with one important variation
that while the Law Ccmmission was of the opinicn
that it is lecessary to make an exception for past
transactions, as the provisions of the (Crdinance
stand, the President appears to have resolved to
uwake them retrcactive. The widesgread belief held
new 1s that the operation cf the provisions of the
Ordinance would be retroactive and even the past
bariamli transactionc woulé be governed by the
previsicns ¢f the Ordinance if it becomes
necessary for the parties to such past benami
trancactions to eitﬁer file a suit to enforce any
right in respect .cof any rroperty heléd benami
acaing the person in whose nane the jpreperty is
neld or against any other perscn by or on behalf
¢t the person claiming to be the real owner of
such property or defend claiming right in respect
ct any property held benarii whether against the
rerscon ih whtse name the property 1is hela or
against any cther person, This unéerstancding of

8
the Crdinance nas led to a debate in print media.



The grievance therein stated is that *such
lecislaticn cannot be ~nacted with retrospective
effect for the person purchasing benami fproperty
before kay 15 (date cf the Ordinance) did so
keeping in mind the laws relating to benami
transacticns prevalent at that time, How can the
State snatch aﬁay” his right to enforce his
cwnership of that prcperty?',9

1.7, Since the promulgaticn of the Ordinance,
while broacdly welconring the attéck on one of the
court articulated institutions protecting
unacccunteé money, the pendulum has swung both the
ways manifesting public reaction to this overdue
legal reform. To cite only a few instances, one
national daily published detailed, analytical and
informative articles under the headings ‘Benami
Revolution may be Stillborn®' and 'The Ordinance
can prcve Self—defeating‘,lo and the other of

which ncte may be taken is 'The Benami Ordinance

(1) Another Paper Tiger and (2) Boon for Reducing

11
Tax Eurden’'. In between, such views as,
*fanishing Benami Holdings'® and ‘Welcome
13
Créainance’ have arpeared.

1.&. The Ordinance was promulgated on May 19,
128¢€. In view of the provisicn contained in
article 123(2) (a) cf the Constituticn, in order to

perpctuate its existence, an Act replacing the



Crdinance will have tc be put on the statute book’
‘within a pericé of six weeks from the reassembly
of Parliament, failing which the Ordinance would
cease tc cperate., The Parliament has reassembled.
The grocess of replacing the Ordinance by an Act

arpears to have started.

1;90 on July 22, 1988 late in the ecvening, a
communicatién was receive¢ from the Minister cof
Law, Justice and- Water Resources setting cut
therein the circumstances leacing to the
promulgation of the Ordinance. In that very
communication ' he referred tc a communication from
tlLe Minister of Planning and- Programme
Inplementation tc the Prime Minister of 1India
subsequent to the promulgation of the Ordinance
and a cecisicn c¢f the Government of India to
request the Law Commission tc take up this
question cf benami transaction for detailed
examination and to give its consicdered views as
early as possible so that the Eill to replace the
Ordinance mnay be drafted on the basis of the
recommendaticns of the Law Commission and get tbhe
same rpassed before the close of the honsoon
Session of Parliament. The next three days were
helicdays and the cffice was closed. There was a
certain constraint on the time available to the

Law Commission, both as to its existence as also



tc the time-frame within which a considered report
can be subnitted which may help the Government of
India in crafting the Bill to be moved to replace
the Crdinance. Eut the letter of the Minister of
Law, Justice and Water Resources, after noticing
that the Law Commission was very busy in
finalising some of the reports, yet considered
examination of the issue of benami transactions by
the Law Commission very necessary 'in view of its
inportance and the reference of which will be a
Very progressive measuvre ané can go a long way to
curb the rproliferation of black wroney in the
ccuntry’'. The Law Commission, with considerable
maiadjustment o<f its work schedule, in larger
public interest offered its services. If the Law
Cormissicn had time at its diséosal as desired by
it, this subject bas such vast dimensicns that an
indepth study coulu have been undertaken. EBut
within the parameters of the reference and the
constraint on time, as detaile& a study as
possible with the help of the rescarch staff of
the Law Commission anéd a limited debate has been
undertaken in preparing this report. Keeping

within the time schedule, this is the report.




CEHAPTER I1

THE APPROACH

Z2.i. - The history c¢if freeccm mcvecment bears enough
testimony to the twin gcals promised cn attainment
cf political independence: eccncomic emancipation
anc sccial justice. Even then, while framing the
Cunstituticn ana making the right to property a
tundamental right, hincsignht reveals that a grave
errcr was ccmmittec in making the right to
property a tuncamrental right. Social
reconstructicn anc social justice rmreasures, more
e} 4 less wundeirtaken in implementation of the
Directive Principles of State Folicy as set cut in
Part IV ot the Cecnstitution, £floundered on the
bed-rcck cf funaamental right to property.
Measures after measurcs were invalidatec c¢n the
grouna tnat they viclated funcamental right to
gcreperty. The penculum swung in cne airection to
such an extent that when the State enactea a
legislaticn for replacing the management of a
company whlch tne cirectcrs had threatened to
close down, the Court invalidated the legislaticn
cn tiae ground that the legislaticn authorised a
oeprivation of property of the ccmpany within the
meaning of article 31 withcut compensation ano
thereby viclatec¢ the funcamental right of the

coxpany guaranteecd by article 31(2) of the



1
Constitution as it then stood. The right to

property where there was nc deprivation but merely
substitution of maragement thwartea an attempt tc
infuse 1lite intc an incustrial unaertaking which

had cecome sick. From lMaharaja Kameshnwar Singh's

2 3
Ccase to Wemanrac's case via the cases of Subcdh
4 5 6
Gepal , I.C. Golaknath , R.C. Cocper , Machav Rao
7 8

Scincia and Kesavananda Bharati ; the funcamental
right to property enjoyed such an impregnable
Fositicn that it almost nullified every attenmpt at
gocial justice and social reconstruction. This
resistence to change evokecd a sharp reaction and a
demand to abolish the right to property frem the
array of Fundamental Rights in Part III of the
Constitution was stridently_ vceiced., The
protagnecsists of priv-te property went to the
extrcwe length of saying that what is there to
werk in cur Incien Ccnstituticn if the right to
property is not accorced the status of a
fundamental right. They ¢ven igncred the warning
given by a tormer Chief Justice of India in cne of
his opinions that it was an error to place the
right to prcperty in the chapter c¢n Fundamental
Rights. Even when the right to property was
getting cntrenchcd as a rcad block, a view was
€xpresseo in a dissenting opinion that: 'it 1is

futile tc «cling to our nctions of absolute

10



sanctity of individual liberty or private property
and to wishfully think that our Constitution-
makers have enshrined in our Constitution the
notions of individual liberty and private property
that prevailed in the l6th century when Hugo
Grotius flourished of in the 18th century when
Blackstone wrote his commentaries and when the
Federal (Constitution of United States of America
was [ramned. We niust reconcile ourselves to the
plain truth that the emphasis has now unmnistakably
shifted from the individual to the community. We
cannct overlook that the avowed purpcse of our
Constitution 1is to set up a welfare State by
subordinating the social interest in individual
liberty or prOperty to the larger social interests
in the riyhts of the community.‘.l0 Yet it was
canvassed that unless a human being develops a
sense of belonging, he would hardly be able to put
in i.is best effort to contribute to the national
good cor to the natiocnal cake. and unless, it was
said, that the national cake4is enlarged, what 1is
there to distribute by way of social justice and
what social reconstruction is possible? Private
property from the point of view of these persons
was sacrcsanct. Ultimately a nation cannot be
thwarted in its onward march when the right to

property became an insurmountable roac block. A

surgical operation for the improved health of the

11
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nation became an urgent necessity and right to
prc_erty was removed from the array of Fundamental
Rights by deleting articles 19(1) (f) and 31 from
the Constitution,11 The carlier approach led a
jurist to state that in that approach there was
something more than self-luminous judicial policy-
making was at stake and that was, in one phrase,
‘the econorniic development of Inc‘i‘ia“.,12

2.2, At the bottom of ali this ambivalence was
the judicial opinion expressed soon after the
Constitution came into force that when Fundamental
Rights and Directive Principles of State Policy
stand in confrontation to ecach other, the
Directive Principles have to yiela supremacy to
the Fundamnental Rights and run subordinate
thereto°l3 The ambivclence continued till the
decision in Mirerva Kills® case14 where it was
reiterated that Directive Principles specify the
socialist goals to be achieved and these are to be
achieved without abrogation of fundamental rights.
How this 1is to be achieved 1in a case of
corifrontation is left unanswered? Lirective
Principles were considered by some commentators on
cur Constitution ‘the humanitarian socialist
precepts that were, andlare, the aims c¢f the

5

Indiari social revolution'. At the other extreme

cnd was the cpinion by a member of the Constituent

12



Assenbly that they were ‘veritable dustbin of
sentiment ....... Sccially resilient as to pétmit
any individual c<f this Eouse to ride his hobby
horse  into it“ol§ Read collectively, directive
principics presented. a picture of a society
towérd; wiich the Government would, by‘affirmative
actior., strive tc reach. it was always a&assumed
tisat the Gove;nment was solely responsible for
transformaticon of the society and the State was
expectéu to play a vital role in the welfare of
the [ecyle. it is true that oréinarily
fundamental rights and directive principles have
tc stand in harmony with each other. But if there
is a chfrontatioh, the fundamental rights of
individuals hLave tc yield te the greatest good of

greaiest nuubcr as represented by the directive

prirciries.

Z.3. Th? Law (Commission refers to this past
histery for a limited purpese that again it is

aeali . with private property in this report. 1It,

tbercfore, wants to make its approach clear,

speciiic ang unambigucus.

~

2.4, Freamble to the Constituticon promised' that

by effectively using the power conferred by the

cons

~

itueticon on various limbs cof the Government,

they will strive to set up-a society in which will

i3
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permeate justice, social, cconcrnic and pelitical,
anc furnish ecuality % oppartunity assuring the
dignity of the individual. Supplemented by
Directive Principles, all the instrumentalities of
the State were under a constitutional obligation
to strive tc promcte the welfare of the reople by
securing and prctecting as<effectively as it may a
sccial crder in which justice, social, econcmic
and ypolitical, shall inform all the institutions
cf naticnal life. The State shall further strive
to minimise the inequalities in income and
eliminate inegualities in status, facilities and
opportunities not c¢nly amongst indivicduals but
also amongst groups of people residing in
cgifferent areas or engaged in diffcerent
vocations,l7 In order to promoteée the welfare of
reople by transforming the exis=ting social order
intc one in which justice, social, econonic and
roliticai, shall inform all :the institutions -of
national life, amongst others, the nethodology wvas
tnat  the State shall direct its policy ‘towards
securing that the ownership and control of the
material resources of ° the community are so
distributed as best to subserve the common good
and that the cperation of the economic system doeés
not result in concentraticn of wealth and means of

18
precduction ‘tc the common detriment.

A



2.5, India 1is a socialist State. Ctne of the
fundamental requiremencs of a socialist State is
tc previde for social control of means of
procduction, The contrcl of means of production by
few individuals results in creating a vested
interesc, It becomes in fact the starting point
of exploitation by those whc control the means of
production of these who have to serve the
contrcllers of means of production. Socialist
State would presage an cffective social order in
wliich there would be equitable distribution of the
national cake. Concentration of wealth
repreéented by property in the hands of few would
bc a negation of a socialist State, Therefore,
the Sstate policy was to be directed towards the
operation of the economic system in such manner as
not to permit concentration cf wealth in the hands
of few because such concentration is generally
Fresumed to be to the common detriment. Power of
wealth is generally put to nefarious uses and itg
tremendous concentration mwust be deemed to be
anti-social. Therefore, concentration of wealth
has always to be curbed by cffective State action.
Property of every sort is a tangible manifestation

of concentration of wealth.,

2.6, Ey removing the protection of fundamental

right on private property, first inpcrtant step

15



was taken tcowards remeoving a road block in
dev ~lopmental programn.s. The next step was to

curb unlawful and nefarious uses of groperty.

2.7 In modern times, the word ‘property' has
acquired an extensive ccnnotation., Land and
anything attached tc carth 1is described as

irmovable property. Movable property comprehends
cash, shares in jecint stock companies, debentures,

fixed deposit receipts, bank accounts, jewellery

andc such intangible assets as gatents and
copyright, the last being described as
intellectual property. Power o¢f wealth may

manifest itself in myriad types of property.,
Acquisiticn of shares would ecnable a person to
control the company of which shares have been
acciired by him. Der~sits and other methodsv of
financing incustrial activity alsc allows wide

control of the accivity financed.

2.8, Right to property never belenged to the
category oi what are called 'natural rights', It
is a creation of law and the manner in which it is
created, to the same extent it can be extinguished
by law. Where, therefore, a legal system or a
legal formulation or a statutory measure has
extenced gl] deserved protecticon to prererty, on

thhe ugly and evil features of prorerty becoming

16



manifest, the statute can withdraw the umbrella of
protection. With the developing notions of social
justice, a prctection to a kind cf property once
considered valid and just may be withdrawn on the
ground tnat the protection itself has become

counter-productive. . .

2.5, Eenami property is not the creation of a

-statute. © It acquired 1legal respectability by

judicial law-making. ' The carliest case to which
referenge. was méde in the earlier report of the
Law COmmiésion was of the year 1915, Quoting Sir
Geerce Farwell's observation that a benami
transaction, a déaling common to Hindus and
[joharmedans alike, is much in use in India.
Accorcing to him, it was quite unobjectionable and
has a cﬁfious rescmblance‘to the dcctrine of the
English law' and tracing the histery down to the
later cases, the Law Ccmmission concluded that
benami has become part of Indian law.,19 The Law
Commissicn recommended that it is time that benami
ccases to be a rart of Indian law because it was
resorted to wusuaily (but not always) with the
object of concealing the real owner, fraud on
creditors, desire to evade taxes aszglso to avoid

certain  pcelitical and social risks. It was in

1972, that ié, nearly a decade and a half back,

17



that the Law Comrmission recommended to the
Governnent cf India that benami should’ccase to be
a part of the 1Indian law, This report was
rublished and it was a notice to all benaridars as
well as the so-called real owners that Government
ray contenplate cnacting a legislation to put an
end to benami as part c¢f Indian law. As the
present trend cf thinking is that the proposed
legislaticn replacing the Ordinance should be
retrcactive, a grievance may be made that the
Governrent should not have acted abruptly without

———
giving locus penitentia to those who entered intc

benani transactions when they were valid and would
lave no ch;::; to set ;ight their house. In the
opinion of the Law Commission gnotice of a decade
and a balf is more than adequate for this purpose

and therefore, it is not necessary to grant any

such indulgence.

2.10. The assumption that benami transactions
only relate to immovable progerty coes ‘not bear
scrutiny. Benami holders of shares cf joint stock
companics, berami or fictitious bénk account
hclaers, benami holders of fixed deposits in
companies, narne lenders for bearer bonds issuance
of which was legitimatéd by a decision of the
21

Surreme Court an: encouragenent to benami in no

uncertain measure, all these have contributed

18



tccay tc defeating of tax laws, violation of
sccial morality and concentration of property
standing in the way of development programmes of
the nation. The approach of the Law Commission
acccrdingly is that benami transactions in respect
of any prcrerty, including intangible property
like the ratents and the copyright, should be
covered in the ypropcsed legislaticn, The
législétion nust have extensive application as not
to permit a single loophole for providing an
escape route tc any kind of property which can be
hela benamni. And the entire gamut of umbrella of
protection to benami must be completely, fully and
cifectively folded up. This is our approach and
the verious aspects are deait with in the light of

tihls approach.

2.1i. This approach cnsures that a withdrawal of
the protection on fundamental right to property,
ceupled with total denial of any protection of any
legal formulation to benami property, when put in
juxtaposition,’ wculd at lcast go a lony way in
elininating jpower of wealth as represented by

properity to the common detriment,




CHAFTER III

THE CCVERAGE OF THE STATUTE

3.1. Ag  the question cof kenami transactions has
been examined way back in 1973 cy the Law
Commission, the present effcrt is not to re-
examine and re-write everything concerning benani.
In fact this repert may be treatec as a turther
centinuation ot  the recommendations made in  the

earlier repoert.

3.2, The first question that must engage our
attention at cnce is the wicth andg coverage of the
proposec legislation. In orcder tc encompass
beremni transactions concerning various types cof
prcperty, the legislation shoula cover both
movable, 1mmovable, tangible and intangible
preperty. Unfortunately every type of property,
such as land, houses, shares, debentures, bonds,
bank accounts, cdeposit receipts and negotiable
inctruments, 1is capable of being held benami.
Theretore, it is equally legitimate toc have an
extensive cgverage ¢t the proposed legislatién oy

enccmpassing prcperty of every denomination.

3.3. The ruck lies in a constituticnal conundrum
whether land, potn agricultural and urban, can be
the subject matter of a legislation by Parliament

in view of entry 18 in the State List. This

20



Censtitutional conuncrum should not detain us in
view of the tact that the proposea legislation in
pith anc substance wculc pe covered Cy entry 6 in
the Cencurrent List, That 1is te cay the
legisglation in pPith ana substance woulc be dealing
with transacticns of property or the transacticnal
aspect of prceperty. Therefore, indisputably
Parliament would have power to legislate on the
topic of Benami Transacticns, whatever be the
natuvre of the prcperty covered by such

transactions.

3.4. Shiould the legicslaticn Le only prospective
Or retrcactive is the next important aspect to
which we must address ourselves, The earlier
report ot the Law Ceommission clearly intended the
legislaticn to be cnly prospective. It was so
Specifically indicated in the repcert. The Law
Commistion was of the opinion that 'the proposed
legislation shoulg nct apply to past transactions
because those transactions would have been entered
into after keeping in mind the lecal position as
uncerstoocd at present, namely, that the real owner
can always enforce his rights against the
benamidar'q1 When the Ordinance was issued, the
Past transactions were not excluded from its
Operation. In cther words, it was retroactive in

cperation,

21



3.5, In the availabie time, the Law Commission
held cialogues with retirec Chief Justice of
Incia, a sitting Jucce of the Supreme Court, an
eminent jurist, a former Minister of Law anag
Justice and a jeurnalist who had contrikuted
analytical articles on tne topic covered by the
crdinance. One of the views expressed curing
this cebate by one of the participants was that in
the rpast benami transactions vere entered 'into,
when benami was a part of the Indian law. Benami
transactions came to acquire the legal affirmance

by Jucge-mace law.

3.6, TIwo inter-connected questions arise in this
behalf: (1) 1is there any provisicn 1in the
Constitution which woulig put a fetter on the
pPlenary pcwer of the Parliament to enact law with
retroactive cperation; and (2) would such a

retroactive legislation be invalic for any reason?

3.7. Articles 245 and 246 of the Constitution
conter plenary power on the Parliament and Stéte
Legislatures to legislate on tcopics reserved for
them in the Constitution, Tnhe power of the
Parlianent to legislate is traceatle to articles
245 and 246 and the cnly constraint on the power
is the one wentionec therein. There 1is no

constraint either in article 245 or article 246 on
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Plerary power cof ‘tne Pariiament tc . legislates
ret ~cactively in respéct of the topics reserved
for it uncer the Seventh Schecule.  This plenary
power is subject to the provisions ot the
Constitution., The Constitution is the conclusive
instrunent Ly which powers are affirmatively
createc or negatively restricted, ‘The only
relevant test for the valicity of a statute made
under article 245 is whether the legislation is
within the scope of ths affirmative grant of power
or is forbidden by some provisicn cf the

Corstitution.?

3.6. Therefore, what falls feor consideration is
whether there is anything in the Constitution
which puts a fetter on the power of the Parliament
Cn its capacity to lec slate even retroactively.

Democratic culture abhores €X  post facto

legisTation. LC scme extent it has been referred
to in article 20(1). It provices that 'no person
shall be convictea ot any offence except f{or
viclation of 1law in forece at the time of the
cemmissicn  oif the act charged as an offence, nor
be sucjecteu to a penalty greaﬁer than that which
tight have been inflicted under the law in force
at the time of the commission of the offence’.
Art. 20 (1) prescribes a prohibition against ex

Fest  tactc legislation in the field of criminal

N
(9]



law. Withcut further dilating on this tcpic, it

can ke concludec at cnce that ex post ftactc

legislaticu may be viclative of article 20, clause
(1), pbut that article wculd nct come in the way of
Parliament to legislate retroactively in areas
nct covered by article 20(1). Shcrn of
emcellisnment, the plenary power of the PFarliament
tc legislate conferrzd by articles 245 anc 246
does not suffer a constraint against it
legislating retroactively in field cther than
criminal law. Undoubtedly, any legislaticn to be
valid must meet the test of Part IIi cf the
Constituticn. That is not the problem at present.
The ocnly question that is being debated is: is
there anything anywhere in the Constitution thch
woculd either put a fetter or a constraint on the
pcwver of the Parliament to pass a legislation

making it retrcactive in operation?

3.5. Could such a retrcactive legislation be
chzllenged on the g¢round that it invalicdates
transacticns which were valid at the time ot the
entry intc transactions? The constituticnal
validity of a statute depenads entirely on the
existence c¢f 1legislative power and the €EXpress
provisicn in article 13. Apart from that
limitaticn, the Legislature is nct subject to any

3
other prchibition. Anc¢ it is jucicially accepted
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thiat the power of the Legislature tc ;ass a law
4

includes & pcwer to paso it retrospectivcly,‘ A
Legislature has the power, cexcept in a matter for
which there is prchibition like the one contained
in article 20(1) of the Ccnstitution, to make laws
which are gpresjective in operation as well as laws
whiich nave a retrospective cperation. There is no
limitation on the power of the Legislature in this
respect, Essentially it is a matter relating to
the capacity and competence of the Legislature.
Lithough mest cf the laws macde by Legislaﬁure have
a prospective operation, occasicns arise quite
often when necessity is felt of giving
retrosjprective effect to the law.o

3.10. Retrospective operation of law in the field
of ~lcction has been u; held. Onec Kanta Kathuria,
hclding  the office cf Special Government Pleader
tc represent tiic Sitace of Rajasthan, contested an
election to the State Legislative Asscembly and was
agecclared celected. His eclection was challenged,

inter alia on the ground that he held an office of

profit within the meaning c¢f article 1¢1{1) of the
Ccnigstitution, The High Court set aside his
clection. During the pendency of his appeal in the
Suprenc Ceurt, the State of Rajasthan amended the
relevant provisions of the law declaring that the

holder of the office c¢f Special Government Pleadcr
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was not disqualified frer being chesen as, or for
being, a mermber of the State Legislative Asscmbly.
The Act was made retrcactive and reroved the
appellant's disqualificaticn retrospectively.
Thcugh there was a aivisicon of copinicn amongst
five Judge Bench hearing the appcal, all the
Judges were, however, unanincus on the point that
the Amenduent Act had removed the disqualification
cf the appellant retrospectively. Hidayatullah,
CJ., observed that it is well recognised that
Parliament and Legislature cf the States can mnake
the laws operate retreospectively. He went so far
as to say that any 1law that can be made
prospecctively can be made with retrospective
operation excert that certain kinds of laws cannot
cperate retrospectively. Election law is nct one
such casc. It 1is incisputable that the law
removing  benami transactions from Indian law can
be prospectively made. For the same reason, it

can as well be macde retrosgpectively.

3.11. In the debate, a rosition cmerged that at
any rate a rcasonable approach necessitates that
all those who had entered into benami transactions
in the past knowing them to be permissible under

the law should be given locus penitentia ranging

fror thrce to six months, ¢iving time to the real

cwner or cwners holcing beneficial interest in the
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property  held benami to reclaim the property and
thercafter imgpose a total bar against entering

intc benami transactions in future.

3.12, When the Law Commission dealt with benami
transacticns in 1973, ‘right tc yproperty® was
Fundanrental as sect out in articles 31 and
19(1) (£). validity cf any legislation entrenching
ugon the right to acquire, hLold and dispose of
property was likely to be tested on the
fundamental right enshrined in article 19(1) (f)
and could be sustained ,on the cnly cround that the
law inpcses reascnable restrictions in the
intcrests of the general public or for the
protection c¢f the interests of any Scheduled
Tribe. It 1is not necessary to speculate on the
HCSQibiO outcome of the challenge but one can say
conficently that the law yprchibiting benami
transacticns c¢ould have been sustained in  the
interest of general public. That apart, articles
15(1) (£) and 31 both arc deleted and, therefore,
the constraint on the power of the Legislature in
dealing with property subject to article 300A has

Gisappeared.

3.13. Thus, even thiough the proposed legislation
is not likely tc violate any fundamental right, it

was suggested that even to meet the test of
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article 14, a rational aprroach demands that some
time rnust be giver to thecse whoe entered into
benan:i  transacticns at the time when they were
valid accerding tc law in force, The Law
Conmissicn Secs no justification for further
extension  of any time in this behalf. In fact,
the Law Ccm;ission is in favcur of making the Act
retrcactive toc the same extent as the OQOrdinance
tcday stands, Uncoubtedly, benani became part of
Indian law by Judge-made law. Legislature can
always step in to nullify such Judge-made law.
Andg the Legislature has powerv to rpass such
legislation with retroactive operation to nullify
the eftect of tre judgment. Tc illustrate what is
being asserted here, it may be pcinted cut that
oere  K.L. Gupta challenged the clection cof the
returned candicate shri a.M. Chawla on diverse
grounds, inter alia, contending that the returned
candiéate incurred an unauthorised cexpenditure in
¢acess of the prescribed limit of Rs.10,000 1in
contraventicn of section 77 and thereby committed

the ‘'corrupt practice® defined in section 123(6)

¢

cf the Representation of tge People Act, 1¢51., 1In
an appeal against the dGismissal cf the petition by
the relhi Eigh Court, the Supreme Court held that:
‘in the first place, a political party is free to
incur any expenditure it likes c¢n  its general

Farty propagenda thouch, of course, in this &area



alsc sone limitative ceiling is erinently
desirable courplea with filing c¢f return of
cxpenses ara an incependent rrachinery to
investigate and take action. It is only where the
expenditure is  incurred which can be identified
with the eclection of a given candidate that it
weculd be liable to be added to the expenditure of
that candidate as being impliedly authcrised by

-
[}

bim®. The ratio decidendi of the Judgment was that

if a political Farty iricurs expenditure for a
particular candidate so as tc benifit him, the
cxpenciture sco incurred by the political Farty is
liable to be included in the cexpenditure incurred
by him on the grounca trat it is authorised by

hin,

3.14, Cuick upon the heals of the aforementioned
cecisicn, the Rerresentation of the Pcople Act,
1651, was amended by the Amendment Act of 1974 by

which an Explanation was added to section 77 of

the Act to the effect that notwithstanding any
judgnernt, order or decisicn of any ccurt teo the
contrary,  any expenditure incurred c¢r auti:oriseé
in connection with tie ciecticn cf a candicate by
a political Farty or any cther association or bccy
Ot jersors  or by individual (othiecr than tho
Canclcate ©r ris clecticn agent) shall net  be

Geence to be, ana shall not cever be ceened Lo have




been. cxpenditure in connection with the election
incurred or authcerised by the cancicate or by his
electicn agent for the purgposes of the sub-secticn
(underlining is ours) . The language cf the

Explanaticn leaves lC rocmn for coubt that it would

be retrcactive in operaticn and if it is so, the
ceffect of the cecision in g.r,, Gupta's case would
be nullifieg. This retroactive opecration of the
Ciiressicn was -challenged cven though  the
Anendment act of 1974 was inserted in the Hinth
Schedule, The Court in Indira Gandhi‘'s case8
Uranimously vpheld  the validity of retroactive
Creration of the CXplanaticn added to section 77.
There are a number of other decisions surporting
this view. Rule 5 ofvthe Central Civil Scrvices
»(Temporary Scrvice) I.:les, ‘1965 prcvicded that the
services of temporary Government servant who 1is
hot in quasi-permanent service shall be liable to
termination at any time by a nctice jn writing
given ceither by the Government gervant to  the
aprointing authbority or by the appointing
authority tc the Government servant, The period
¢If notice shall be ohe month. It was settled by a
catena of decisions that payment in liecu cof
notlce nust be forthwith 1i.e, sinultancous. In
ciher words, cruer ¢of termination ¢f service must

ke acclipanied, in tne absence of nctice, with a
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ray packet for one month. If there is <cichotomy

between the twe i.e. both the acts were nct

sinultancous, the crder wculc be unsustainable.

Subscguently, a provisc was added to rule 5 and

brought into operation retrospectively with effect

from MNay 1, 1965 and the retrospective cperation
o]

<

cf the rule was held valig .

3.15. Therefore, it is unguestionable that save
the inhibition prescribec in article 20(1) of the
Constitution, there is rno constraint or fetter cn
the plenary gpower of the Parliament to cnact a
legislation making it retroactive in operation.
If it is permissible, the Law Commission SCCS no
justificaticn for not making it so. nor for giving

any locus penitentia to those who had entered into

the transaction in the past.

3.16. Having given adequatc reasons supported by
the decisions of the highest court that the
plenary rower of the Parliament to legislate 1is
nct subject to inhibition that Parliament cannot
retroactively legislate, it must further be spelt
out <clearly that any such inhibition, if rcad,
would hinder the effectiveness of the Parliament
to transform the society by rule of law. The
Executive and the Legislature are under a
constitutional mandate to take steps, consistent

with its financial capacity ané other rescurce
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position, to translate intc reality the Directive
principles set out in pPart IV of the Constituticn.
Each such legislaticn, to sgecifically abrogate
the rights of vested interests, to bring succour
and cheer to the downtrodden and underdog would
necessitate legislation impinging ugpon things done
in the past. Zamindars acquired large zamindaries
by devious methods and cbtained the protection of
foreign rulers by having a stamp ¢f legality on
suclh: acquisitions. If Legislature coulcd not
legislate to abolish zamindari save on the pain of
paying compansaticn because of the right to
property being fundamental then, agrarian reform
measurcs could never have been pésscd° No one
can, therefore, be heard to say that when in the
past they did certain things, cntered into
contracts, concluded transactions consistent with
the legal position then obtaining, they cculd not
be divested by de-recognising the transactions fer

the purpose of social recconstruction.

3.17 An alternative approach that cmerged in
the debate was that even conceding the plenary
power of the Parliament tc cnact law  with
retroactive operation except in the areca excluded
by Art. 20(1), the retroactive operation is likely
to viclate article 14 as recently interpreted in

10
number of important judgments. Bricfly stated,
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this new dimension of article 14 is that in its
midth_and coverage, it is not limited to cases of
Giscriminatcry classification but it has activist
magnitude and it embodies a guarantee against
arbitrariness. Nc attempt, it was said, should be
countenanced “te truncate its all-cembracing scope
and mcaning for, to do so would be to violate its
activist magnitude. Equality is a dynamic concept
with many aspects an¢ dimensions and it cannot be
‘cribbed, cabined and confined' within traditional
and doctrinaire limits. From a positivistic point
ot view, cquality is antithetic to arbitrariness.
In fact, ecquality and arbitrariness are sworn
encnies; onc belongs to the rule of law in a
republic while the other, to the whim and caprice
of an absolute monarch.* H It was said that
what has been lawful for over threce guarters of a
Century, if invalidated today, could certainly be
styled as arbirtrary and would violate article 14
If the new dimension of article 14, namely,
anything arbitrary is violative of article 14 is
invoked, that approach by itself without anything
more make it regressive and would perpetuate
vested interest which certainly was never
intended. If ir the field of property which has
the inbuilt tendency to create a vested interest,

tlic doctrine of arbitrariness could be invoked to
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perpetuate concentration of properiy, the very new
dimension of article 14 would cffectively deprive
Legislature of any power. And let it not be
fcrgotten that concentration of progperty has
always to be effectively dealt with by law.
Therefore, any interpretatiocn of article 14 in
the 1light of its new dimension wcre to deny power
to the Legislature to deal with concentration of
property, the véry doctrinc of arbitrariness would
perpetuate arbitrariness, Therecfore, while
attempting to disburse preoperty for more eguitable
distribution in the socicty, article 14 with its
new Gimension cannot and would not‘stand in the

Way °

3.1¢. Therefore, viewed from either angle, the

Law Comrissicn 1is of the firm opinion that the

legislation replacing the oOrdinance shoulé 280 be

retroactive in ogperation and that no locus

penitentia nced be given to the persons who had

entercd into benami transactions in the past. Taey
1z

had nctice of onc and a halrf decades to sect

their house 1in order. No more indulgence is

called for.
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CHAPTER 1V

CENAMI TRANSACTICNS BANL

MCTIVATIONS FCR THE SAME
“o.1. IL lecislaticn were to be eﬂacted cn  the
lines c¢f the Crcinance alone, a legitimate
criticisn would ke voiced as to how the State or
tie cociety at large is benefitted Oy making an
ostensibl: cwner a real owner and cepriving the
rcal  owner of his teneficial intcrest, both are
Darties to a tenami transaction. Benami
transaction gencrally implies that when one
furchases the preoperty in the name of other, the
other being a nanc lencer, and the purchaser digd

not propese to transier benciicial interest to

him, the name lender is a besnanidar and the one
who advances consiceration is the real owner anc
alsc gescribed as holcer of beneticial interest in
the fpreperty. It should, hiowever, not be
uncaerstcod that penami transacticn emerges only
trow a transacticn c¢f sale and purchase of
property. In tact, in modern tiwes anc at least
since the aavent c¢f the Constitution, when
attempts were made tc destroy vested interest in
lanc by abolition of zaminuari as well as
ascliition o©tf esztates and simultianecusly making
tne tiller the cwner of the land, a large scale

benanl transadtions have come intc existence where



-

the real cwner ot lanc whosz holding wiculc exceec
the cei1ling prescrii+d uncer acgrarian refcrm laws
wcuic permit the lanc tc be helc by tihe tiller
without transteiring ownership rights tc him.
Therecy, he <succeeds 1in cefeatinc the agrarian
reform laws anc perpetuates his holding. To
iilustrate, section $7 of the Bombay Tenancy and
Agricultural Lands Act, 194&, provided that on the
tillers* <day - April 1, 1957 - the tenant shall
become the owner of the land. The title was to be
transferred by the operaticr of lawvand it became
indeteasible subject to some of the provisions cf
thec Act. -~ Decaces after the statute was in
cpcraticn, a survey in Borsad taluk of Kaira
aistrict of Gujaraﬁ State revealed thousands of
ccncealed tenancies, In the processz; the holder
ceteated socially beneficent legislations - cne,
the aforementicned Act and another, the Act
prescriking ceiling cn agricultural helcing. Same

modus operandl was resorted to when Urban Land

Ceiling Act came into fcrce. In fact, knowledge
cf £uch siltuaticn prcbaocly ied the Minister of
Planning and Progamme Implementation tc statc in
his letter cated May 25, 1988, which led to the
present reference, that comprehensive legislatioﬁ
may ©bc cnacted ‘tc effectively checkmate the
transactions in fictitious names cr thosc in the

nancs of cogs, cats and long dead persons, etc.'.
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L.z Benamrl transacticn activities have thus
erccerpassed  all arcas of preoperty relationships.
Whnatever bc the nature of the propcerty, there can
e a becnami heclcer ot it An impression,
thercicre, reguires tc ke remcveca that benani
transactions are gencrally the cutccme cf sale and

purchasc cf propcerty.

4.3, The information <co far collated in the
preceding paragraphs would necessitate a serious
cuestion to be posec and answercd. The gquestion
pcscd auring thc cdebate was that ths Law

Cormissicn shculd not start with a belict,

accecréing to them not legitimate,  that the
mctivaticn tehind benami was always and
nccessarily illegiticate, It wacs said with

cmphasis that &kenami can be alsc for legitimate
PUrpCSCS. An illustration was given during the
debate that take a «casc where 'A' not only
intenscely loves his wife but also hclds the belicf
that she 1is the harbinger of gooc 1luck ang,
thcrefore, 'A' woulce like tc buy the property or
transfcr the preoperty with bhim to his wife without
any intenticn of transferring any beneficial
intcrest. Procacdiné further, it was said that in

ordecr tc estaklish his bona fides, ‘'A' woulc

centinuz  to shew thc property in his wealth tax
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return ¢r 1n nis income-tax return anc, thcercfore,
any suggcstion that tinc transaction was centered
intc with a view to dettating tax laws would stand
ncgatived, It was, thecrcforc, asserted that in
such a casc, tc wmakce wife an cwnoer ancg caeprive the
rcal owrer ci the prcperty weuld be  irraticnal,

apart from being more illegitimatc than the

1llcgitimate benami transaction itselt. Thc
Commigsion rcemalns unconvinced, If *A' lovcé his

wite sc  intensely and telicved her te be the
harktingcr of cood liuck, why chculc he not transfer
the pgropcrty te her for gecoc and  discicse the
transaction? Such an hypothetical 1llustraticn
cannct conccal the real fact that ordinarily
tinaml transactions arc cnterca into for varicus
illegitirate purposcs., The primary aim is to
cGeteat the tax laws, such as wealth tax, gift tax
and income-tex,; 2s alsc cstate cuty when it was in
torce anc which has come back in a cifferent ferm.
Continucc benami transactions wculd have an impact
on the same. Similarly, socially benciicent
legislaticns werc cnactced kotn cy thc Statcs and
the Centre  for ecquitable re-distritution of
property anc for removing incqualitics in inceme,
simultanccusly with status ana opportunity° Ang
binami were entered intc with the sole and avowcc
aim of defcating the sanc. Hewsciver . cne may

Gislik: this, it cannot bc wished away.



Lob, The Law Cormi.sicn madc nuancrous cffcrts oy
raising the question rcpcecatecly whethcr there 1s
any a&arca ir which 1t benami transacticn opcrates,
it woulc rave the covor of lcgitimacy 1n the sense
of justitiablc sccial morality and in which to
derive unjugt cnrichment was absont. Though the
Commission struggleo haré, it «coulc not ccome
acceross any. It way be that the attenticn of thz
Law Cemrission may have cscapcd that rarest of
rar. case where benami may be  trcatec as
legitimate and justificd sccially and cthically
anc consistent with the mercs of the cay, vyet the
illegitimate arca or th: illcgitimate motivation
benind entcring intc penami transacticns is so
wice and so vest that small invisible areca of so-
callcc icgitimacy may be ignorcc. Thcretore,; the
Law Cemmissicn is of the firm opinicn that benami
transacticn: in any torm in respact of any kind of
property, tangible or othcrwisc, should be covered

within the proposca legislation.

£.5. Bcfore we concludc on this chaptcr, it . 1is
nccessary to point ocut that certain tax laws have
confirmed  lcgitimacy on the bkenami transactions
anc cerived bencefit in  the form of revenue
collccticn from itn It was, therctcre, said that

if now all benari trancacticns arc invalidated anc
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an all-enveloping prchibiticn 15 imposed, the
Lovenue laws woulce cuffer 1less of rCVENUe .
Rererence  in this conncction was made tc scction
27 df the Incomc~tax Act, 1$62 cecaling with inconc
LTCil nousi property. The varicus sub-scctions of
sccticn 27 deal with transfer of progerty by

hucbanc to wiie ancd viecc versa, It also involves

the casce of impartable ¢state. The Law Commission
1s vnaklc tc appreciate how a tctal prohikiticn of
benami transaction anc the helcer becing made the
rcal owner would cefcat rcvenuc laws. If onc
c¢scapes, the other pays, and if it is suggecsted
that thc other may not be within the cdragnet cof
tac  tax laws anc that beth woulc bencfit by the
prchibition and aboliticn of benami transactiong,
In the 1immcciate tuture such - effect may ke
procuccd  but the leng term interest woulg hclp in
decfending such spurious transactions between
husbané and wife, Section 22 may be’ recadé
accordingly. — But it was peintcd out that where
transtcr cf flats is,prchibitoc ¢ither by  the
rulces ‘of thc'ce—qperative society which has built
thc “tlats or by the rules of avthoritics-like the

Celhi Development Autherity, a modus ‘operandi has

come 1nto cxistente whereby viclating the law, the

flat is sold ‘ané the purchasér weald ~pay  thé

amount ancd takc an' irrcvocable powcr of  ‘attorney

¢

L. o, L R .. | B L e
ana  enter into possessien. Yt - was fiirther: calid
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thatr the provisicns of the Income-tax Act have
recogniscc  such transfors and trcat the atterncy
as cwncr for the purposc of incomc-tax as pcr  the
provisicns of the Finance Act, 1987. If the =zole
purpcsc cf entering intc such a transacticn is the
viclation ot «coxisting law which has been passca
aftcr cuc consideration, it is  time that no
rccogniticn is conferrcd and the law is allowed to
takc 1ts own course. Even in the name of recvenuc
lcss, violation ¢t e¢xisting laws cannct be

protccted.,

4,5, The Law Commission would like to make it
very clcar that somc of the previsions of the tax

laws may becomc anachronistic because ot the

present  apprcach of the Law Commission. Thie is
inevitablc, The tax laws wcorc cnacted at a  time
When  kenami was a part of Indian law. Such laws

would have tc ccnicrm to the changing lcgal order.
Yct  a further sclution is offered in this bchalf

ir tre next chapter.




CHAPTER V
THE COURSE COF FUTURE ACTION IFLDICATED

5.1, ¢en  the carlier occcasion when the‘ Law
Comniission Gealt with the subject of benami
transactions, a very limited attack was directed
against benami transacticns by merely refusing the
assistance of +the court machinery tc recover
benani projerty by the real owner. Briefly, the
rcal owner of the property is precluced from
instituting a suit or bringing an acticn in
respect of any property held benami against the
beramicar or against any other person. Similarly,
defence based cn any right in respect of any
precperty helad benami, whether against the
benamidar or against any cther person, was not to
be permitted by the court. This 1is the legal
positicn  under the Ordinance. A glaring 1lacuna

appecars in this limitec approach.

5.2, Let it not be forgottern that the benani
transacticns were never entered into between rank
strangers. Generally the relationship between the
real cwner ané the costensible cwner was one of
coenfidence c¢r they were near blood relations.
When lané was transferred with a view to defeating
ceiling laws or sociélly beneficent 1legislaticn,

the benamnidar was generally a farm labourer, a



servant o¢r a rent collector. 'In some of the
cases, the benamicar was cither a wife or a
aaughiter or a very near blocd relation.
ENCoiusassing the cntire gamut of benami
transactions, onc thing that crmerges
unguestionably 1is that the real cwner and the
cbstensible owner were cither in a fiduciary
relationship or blooé relaticnship or close
intimnate frienaship. 1f such persons were the
parties to Eenami transaction, as between them, a
litigation was generally not cven conceived. The
crdinance which follows the report of the Law
conmission of 1973 merely prohibits ccurt action
at the instance of the recal owner against the
benaridar or a defence based con benami on behalf
of the real cwner. I1f these closc intimate
friends/relaticrs would not resort to court
proceedings, the Ordinance docs not cven remotely
affect them or their benami transactions. The
ordinance will remain ‘a paper tiger', incffective

in every manner. It would be inanc.

5.3, Fufthcr, in worldly ways it can be casily
circunvented. 1f the benaridar chooses to re-
transfer the prcperty tc the recal owner, there 1is
nothing in the Ordinance which will come in the
way of benanidar re-transferring the property to

the recal cwner. Ccupled with this is the fact
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that cven after the Ordinance, there 1is no
,rohibition againot cntering into benami
transactiocns. It is neither made 1illegal nor
criminal. Therefore, the net effect would be that
oven after the cordinance and ceven after the Act
replacing the Ordinance is put on the statutc
bock, benami transactions can be entered into with
impunity and as and when necessary the Ordinance
or the Act replacing it would be rendereé inanc by
voluntary re-transfer of property by the benamidar
to the recal owner. should the Legislature
legislate to merely put on  the statute book
something which 1s tcothless, meaningless ana

whelly cmpty?

5.4 it is idle to speculate that benami
transactions were entered into without any
syecific motivation behind them. and rprimarily
the nmotivation was illegitimate. one can go into
the motivation of a benami transaction and one
would discover an attempt either to defecat tax
laws ¢r socially beneficent legislations or
occasiocnally to shiecld money obtainecd by corrupt
practices used in acquiring property. If such were
the notivations, it would be putting a premium on
Gishonesty to trcat benani transactions as merely

a problematic of civil law or transactional law.

in fact, wunder +the garb or the pretext of an
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aplarently innocuous transacticn, the real rpurpose
fnd motivation was wholly illegitimate. Now,
undoubtedly, benami was a rart of Incian law. But
when  the noiicn of legality is wused to defeat
rublic convenience, justify wrong, protect fraud
or defena crime, the law should rermit lifting of
thic veil tc ascertain the rcality so 2s to unearth
illecgitinacy behind the transaction1

5.5, Viewed from this angle, one can confidently
say that the recal/beneficial cwner or the one hand
and  the benamidar on the cther were éarticiges
criminis. Eoth of them were participants in an
activity apparently into a superficially viewed
legal transaction but in reality and in substance
into a criminal activity to shicld the real owner
from showing the property as his either in his
wealth tax, income-tax or ecven the source of
consideration with which the property was
acguired, The real/beneficial owner and the
benamidar share the same fraudulent intent and the
sane avowed intention of entering intc a
transaction tainted with criminality. Therefore,
it can be said with confidence that they were

participes criminis.

5.6, Ey the operaticn of the Crdinance, cne cf
the two jparties to the illegitimate transaction

cbtains an undescrveg aavantage., If, as the
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Créinance is understood, any action at the
~ngtance of the rea. owner against the benamidar
in relaticn tou the property held benami  is
excluded from the cognizance of the court,
obviously for all practical puripuses the benamidar
vis-a-vis the recal owner would become the owner of
the progerty. Anc proc tanto the real/beneficial
cwr.ecrship c¢f the recal ownier would be cxtinguished.
1¢ some cxtent this «can be termed as unjust
eririchment by the benamidar. Should thé law

permit it? That is the substantial guestion.,

5.7, As the COrdinance stands, the benamidar
cannot be derrived of property acquired benami by
the recal owner through the assistance of the
ccurt. Benamidar would for all practical purposes
remain  the owner an: may be able cven tc transfer
a good title, 1if he sc chooses, to secll, mortgage
or transfer the property. This unjust enrichment
of the benamidar deserves to be dealt with by an
appropriate precvision, One can draw the analogy
frow  the preovision contained in section 269C  of
the Income-tax Act, 1261, which provides that if
any imnicvable [Lroperty of a fair market value
exceeding one hunéred thousand rupces has been
transferred by a person to ancther perscn for an
apparent consideraticn which is less than the fair

market value of the property and the consideration
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for such transfer as agreed to between the parties
.35 not been truly stated in the instrument cf
transfer, the ccmgpetent authority can start a

prcceeding under section 269C read with scection

26U focr the acqguisition of such immovable
proncety, Sections 265C and 2¢¢L on their own
fcrece will not apply to a benanidar. But an

eprronriate  legislation may authorise competent
authority wunder the tax laws tc call upcn the
benamidar,; the beneficiary of the Ordinance; to
explain how and frem where he had acguired the
reguisite fund for acquiring the property and if
it 1is satisfactorily established that he was a
LCre name-lender  without having 1nvested a

ftarthing 1in the transacticn, a proceecing for

acauisition ¢f the property can be initiated. He
Ils reguirea to be paid nothing because he has
itvested  Lothing, This approach would tc some

extent strike at the illegitimacy cof transactions
and the acqguisition of the gproperty woulé be
justificd In larger national interest., Apart fron
this, people will think twice befcre lending their

riamcs.

5.6, Thecre must be one more string to the bow.
As pocinted cut hercinbefore, while the court

assistence would be deniced under the Crdinance to

the real cwner to recover the jproperty transferred
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scnandi Lrow the Senaridac, nothing woulc come in
the way of the cenamidar re-transfcrring the came

prcperty inter vives te the rcal cwner.

Obvicuely, when such re-trancsier takes place, the
previsicns cof the Gift Tex Act can ke invecked it
it is cecne withcut consideration cor for a
cocnsicderation cther than cash cr cervice rencered
or any apparently named consideration which is ncot
caid. In such an event, the tax authcritiez must
be eompowerec¢ DLy a suitacle provisicn tc enguire
intc tne legitimacy of the transaction. If it 1s
satisried tnat the attemgt 1s to restcre the
precperty to the realysceneficial owner by a
benamidar, the law shcula stcp in and intcrdict 1t
from being cone. 1f the real cwner cannct reccver
property anc thc ostensible owner has nc 1nterest
in the preperty; obvicusly a provision can be mace
tor acquiring the property without payment of any

consideraticn,

5.9, 2lcng witn che aforementicnec twe
agprcacheg, cenamil transacliLicn shcula e
prchibitec by the prepesed statute. Entering into
a Cenaml transaction should te made an offence;)
Thic aspect was examined Dy the Law Commissicn on
an earlier cccasicn, It 1 not {for a mOmEnt
suggestea that any presecuticn snculc be launchea

for the benami transactions entered intc priocr to
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the cate ol the Crcinance. That wculc tail con the
couch=stecne cf arti te 20(1) cf thc Censtituticn,
What 1s suggestec here is that frem the cate of
the legislaticn, @& prchikiticn shoula ke enactec
against entering 11nto Lkenami transacticns in
tuture anc 1f it is satistactcrily estaklished, a
runishment shoulc be awarced. There shculd be nc
consiccraticn for sucn  transaction. Pcver ctf
wealth, 1f noct curbed, 1is likely to destrcy the
pewer of cftice. At all times, pcwer of wealth
anc pcwer of office stanc in confrconteticn. It is
acsolutely necessary 1in the larger interssts of
the society to have an effective check on power of
wealtin. Eenami represents a iacet of power of
wealth. It has tc be curkec. Therefore, such
transacticn in future shcula e prohibited and a

prcvision for punishnant shculé be inccrporated.

5.10. Theres weaes one sugeestion tnat emergecd in -’
the Cebate referred to earlier which nec¢ds tc be
cxamined herc, It was saic with a certain amount
ci teeling that even after extcnsive amencment of
kFincu Law eno mcre scientitic and gencrous rules
¢i 1inheritence under the mchammecan Law, female
heirs are at & comparative disadvantacge in
inheriting the property that should otnerwise ccme
tc  thern. It was saic that some exception =hcula

be wade 1in faveur of wiic andé daughter, more



parcicularly, unmarried daugh;er, where either the
father or the mothe{ woulcd like to “Yuy a property
in the name of the unmarried daughter or the
huscand would like to buy the property in the name
of his wife. The submission was that they are
sﬁch near relations that any element of
criminality cannot =ven be imagined amongst such
intinate relatiens. Distinguishing the case of a
son, it was said that he is bound toc inherit the
property cf his father and, therefore, no
exception should be made in his case. In view of
the provisions of section 64 of the 1Income-tax
Act, one 1is at a lcss to understand how 1is the
wife toO be benefitted by becoming a benamidar in
respect of some property, consideration of which
is paid by the husband and transferred directly in
t..e name of the wife, The case of an unmarried
daughter may stand on a different footing.
However, 1if any exception is to be made for a
preprty held benami by a wife or unmarried
daughter, 1in the opinion of the Law Commission, a
presumption should be added that tc the extent .the
wife or the wunmarried daughter becoming a
benamidar of a property purchased or transferred
by the husband or the father, as the case may be,
the cdoctrine of advancement, as understood in the

Fnglish law, may be incorporated in the Indian law
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ano the husband or the father, as the case may be,
will not be entitled to reclaim the property on
the ground that either the wife or the unmarried
daughter was a benamidar. This Would at least
establish that the husband or the father, as the
case may be, was genuinely interested in
cenferring scme benefit on the wife or the
unmarriea daughter, as the case may be. Beyond
that, no exception need be considered with regard

to prohibiting benami transactions in future.

5.1l. There was one serious submission that there
are provisions in the tax laws and in the company
law which have recognised benami transactions and
which alsc empower the authorities under the Act
to proceed against the real owner, ignoring the
umbrella cf benami transaction. Numerous sections
were brought to the notice of the Law Commission.
It is unnecessary to reproduce them here. Let it
be made distinctly clear that tax laws were
eénacte¢ when benami was .part of Indian law.
Therefcre, tax laws have to come up tc the level
where benami ceases to be a part of Indian law.
However, even subject to that position, it should
be distinctly made clear that the prohibition
against benami is between tﬁe rcal/beneficial
owners and the namc-lenders., If the authorities

undcr the tax laws are satisficd that a device has
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becen centcered into to defcat the tax laws, 1t can
procced to recover tax demancs ignoring the facace

of apparent or real ownership, as the casc may be.

5.12. It w.eo cupnatically stated before the Law
Ccmmission that thcere are provisions in the Indian
Trusts Act, 1882, which, cn  thelr proper
intérpretation, spell out a trust in favour cof the
so-callecd real or becneficial owner cof probcrty°
Apart from all cther scctions, it is wortbwhile to
refer to sections 81, 82 and 94 of the Indian
Trusc.s Act, It may bce mentionced that by the

ovigsicng of th¢ Ordinance, section 82 of th

e
=
W

‘rusts Act has been deleted. But it has Kk

0]

L

pt

cccticns 81 and %4 untouched.

5.13. Secction 81 provides that where tue owner of

)

nmoh

property  transfecrs or bequeathcs it aud it ¢

I\

be infered consistently with the attendsnt
ciccurmstancer - he intended to dispose of the

Lencficial  interests therein, the trarsfecroc

o
e

legatce must held such property fter the kbencfit of
the cwneyr or his legal represcntetive,
Illustration {(a2), section 81, recads as under:

"(a) A conveys land to B without

ccnsideration and declarcs no trust of any

part. It cannot,; <consistently with the

circumstances under which th:  trznsfor  is

mace, be inferred that A intendcd to transfer
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the bencficial interest in the land. B holds

the land for th. benefit of A.".

5.14, Numerous transfers of agricultural and
urban land have becn noticed whereinw the solc
object of the recal owner was to defeat the
agrarian and urban land reform and cciling laws.
The misuse and abusc of the provisions of the
Trusts Act requircs to be more specifically spelt
out. In fact, thc¢ use of thé word 'trust' brings
to mind some kind of fiduciary rela;ionship with
confidence in the trustce to act in a manner
usctful to the bencficiary. This was the laudable
object. How it is perverted may be statcd. One
Shri S. Jagannathan, recent recipicnt of Bajaj
Award for public scrvice, drew attention of thc
President of India tc the abusc of the : provisions
of Trusts Act for augmenting the nefarious
activities oif the landlords who wanted to defeat
land laws. A copy of his communication was sent
by Banwasi Seva Ashram to ﬁho Law Commission
pointing out the evil effects of 'benami
transactions in land in Tamil Nadu'by creating a
large numbcr of fake trusts®. In thce 1list
attached to Shri Jagannathan's letter, he has set
out dctails of as many as 21 trusts involving
thousands of acres of land. Hc haé also

specifically pointed out the names of landlords
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who have used the‘facadc of trusts for protecting
"heir  land holdings ﬁe has alsc given another
list in which benami transactions in thc name of
family members, friends and scrvants were entered
into to defcat land laws. As the information is
very usetful, the whole of it is annexed to this
report (Appendix I). Similarly, the Law
Commission also received a copy of a letter by
Pattaligal Pannai Ashram dated July 28, 1988, td
the former Chief Justice Shri P.N. Bhagwati
pointing out the misusc of benami transactions in
land in the name of false or fake trusts for
pscuco-religious scrvices (Appendix  II). This
evil is well-known and docs not need detailed
discussion, In the view of thc Law Commission,
provisions of century old Trusts Act, of 1882
vintage when private property was sacrosanct arc
being abused since the advent of the Constitution
to cefeat the constitutional culture. The
information herein supplied is revealing and a
timec has come to take cffective acticn in this
behalf, otherwisc all socially beneficent
legislation will meet its Watcrloo at the altar of
so-called sanctity of private property. Once the
privatc property is being used, as pointed out
carlicer, to defcat social morality, the

transactional law in respect of it bccomes part of
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public law and must ke cnforced acccrdingly.

£.15, Section 82 p. >vidcs that wher¢e property is
transferred to onc person for a consideration paid
Or providca by anothcr person, and it appears that
such other person did not intend to pay or provide
such consideration for the benefit of the
transfcrece, the transferce must hold the property
for the benefit of the pcrson paying or providing
the considcration. This section has bcen dcleted

by the Ordinance,

5.16, Scction 94 provides that: ‘In any case not
coming within the scopc of any of the pPreceding
scctions, where therc 1s no trust, but the person
having posscscion of property has not the whole
bencficial intercst thercin,' he¢ must hold the
pProperty for the benefit of the p<rsons having
such intercst, or the residue thereof kas the casc
meéy  bl) to the extent Nccessary to satisfy their

just demandst .,

5.17., The Indian Trusts Act is of 1882 wvintage.

It wes the hey day of laisscz fairec. Private

Property was sacrosanct. Every legal deviece was
rcsorted to to protect propertyq Hence came the
doctrinc of the coenstructive or resultant trusts,
Thcse  provisicens arc anachronistic in character,
They provide an umbrella or shie;d for defeating
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sccially beneficent legislation or tax
lcgislation, It A transfers the property-, onc
fails to understand why hc should not transfer the
propcrty including the beneficial intercst
therein, If A purchases property, one¢ fails to
understand why hc should not purchasc in his own
hame unless his intention is to keep secret the
fource  of the considcration paid by him and that
source may be tainted with criminality.
Thcr;forc, ¢very conception that a transfcr of
Property takes place cither by purchasc or by
transtcrring without consideration and in thc name
¢f rcrson who has no intcrest in the property savc
the namc-lender, post-Constitution socicty and the
constitutionel lcgality should ¢xtend no
protccticn to it. Therefore, all the three
Provisions will have ¢o go with a sprcific section
that whncere a berson is recorded as a holder of
Proporty, it woeuld provide conclusive evidence by
the necessary legal presumption that he is the
full ocwncr of the property except in  cases of
mortgzge which again must be by a registcred
instrumcnt. £nd  when it is said that onec is a
reecerded  cwner  of a property, it includcs all
kinds of property, To 1llustrate one point, if a
sharcholder is recorded as the owner of sharcs in
the  Register of Shareholders required to be

maintained by the company under scction 155 of the
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Companies Act, it woulé be conclusive proof that
L2 is the owner of t 1¢ shares ang nothing to the
contrary shall be proveable in any procceding nor
any transfer without consideration shall be

recognised except where it is by gift.

5.18. The last important aspect which must be
dealt with refers to a glaring lacunac in
adninistration of civil laws. Wwhere anything done
or omitted to be donc is an offence,
acministration of criminal justice reguires that
there must be an enforcement machinery and there
nust be judicial branch enguiring into what is
alleged to be an offence by enforcement machinery.
The State is vitally interested in pcace and
harmonf in the society, Adninistration of
criminal law, theref - re, Frcesages tlat there must
be a very cffective implementation machinery of

laws prescribing offences  and punishments for

them.
5.16, In  the matter of tax laws, the State is
cqually wvigilant. The tax laws bring in the

revenue for oiling the machinery of Government.
The revenue generated by tax laws is availablo for
carrying on socially beneficent activitiecs of a
welfare State like ours, The usual well-noticed

tendency in the socicty is not to pay taxecs, Few
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can asscrt as done by Justice Holmes that: "Taxes
arc what we pay for civilized socicty. I like to
pay taxes, with them I buy civilization,“2 Today
the most noticeable tendency is not to pay taxes.
The State, on the one hand, is intcrested 1in

genecrating maximum revenue and tax-payers arce

cqually interested in paying the lcast, if not

paying at all. Even when benami was part  of
Indian law, tax law and allicd laws had taken
recourse in their own way of cnsuring gue

obedicence of the tax laws. Therefore, there is an
claboratac machinery sct up under the tax laws for

their cffective implementation.

5.20. However, when one comes to civili laws, in
gencral it can be said with confidence that there
is nothing like a State machinery for c¢nforcement
c¢. thosc laws. Part.cs whose rights arc affected
by statutes arce left to fend fcr themselves to get
relief by initiating action before fora sct up for
the same. The fora would not act on 1its own,
scmecne has to move it. Even when it comes to
weaker scctions of the society, civil laws
ordinarily do not provide for enforcement
machinery. In generally referring to civil laws,
the labour laws arc not included therecin. To take
an illustration, Transfcr of Propcrty Act contains

nuricrous provisions. Nonc can say that there is



some nmachinery for enforcement of the provisions
of Transfer of Property Act. In an crderly
development of socicty where the emphasis is on
developmental planning for transformation of the
society, it is cqually necessary to have an
cnforcement machinery. The Law Commissicn would
require an extensive rescarch for suggesting an
instrumentality for enforcement of civil laws.
Witn the time constraint as has been spelt out in
this case, it is not possible to undertake such
extensive survey. It is cqually impermissible not

tc touch the aspect at all.

5.21. What is meant by the Law Commission when it
talks of machinery for enforcement of civil laws?
Taking the Fpresent situaticn about benami
transactions and the suggested remedies for their
cotal prohibition, 'one cannot derive cffective
benefit from the legislation unless there is some
machinery for enforcement of prohibition against
benami transactions, Assuming that on the
recommendation of the Law Commission, prohibition
against benami transactions is imposed, if the
benami transactions are not made penal, invariably
reople would ecnter into benami transactions
pecause they have their own benefits, Unless the
rcal owner and the benamidar fall out or the

enforcement authoritics under the tax laws come
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dcross a position where tax law is defeated by
benani transaction, nO  onc would proceced to
cnguire into the legality or otherwise of tax law
and  get it deeclared illegal. Even under the
socially beneficent legislation like ceiling on
land, cnhacted with the wholesome object of
equitable distribution of nature's munificence,
namely, land, there is no cffective machinery to
"checkmate defeating of these laws. Suppose, a
landlord transfers a8 picce of land in the name of
his own cultivator, For the purposes of record,
the cultivator woulé be the owner. The landlord
would benefit by escaping from the tentacles of
ceiling laws ang the cultivator would never  be
able to go against the landlord. This was adhered
to when it was saig that 'the real owner may just
dopend upon muscle PO ecr for assertirg hisg rights.,
In fact, much of the land grab in this country has
been  done tiirough muscle power and rolitical
patronage rather than by resort to courts of
law,’c3

5.22. Various aspects herein delincated do make
out .a good casc for an cnforcement machinery of
even Civil laws. Now it is not possible to set up
a whole enforcement machinery of inspectors  and
superior officers., Thc Law Commission is of the

opinion that timpe has come when involvement of
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veluntary agencies in énforcement of laws would go
a long way to spread constitutional culture of
obcedience o laws. And if the constitutional
culturc spreads, strife and confrontation in the
socicty would be considerably minimised,
Therefore, a beginning should be made in this case
by authorising recogniscd non-governmental
organisations being cmpowered to lay a complaint
befcre a tribunal - a District Judge 1in cach
district should be declared as a tribunal for the
rurposces of this Act - pointing out the violation,
namely, contering into a benami transaction. The
tribunal must investigate the complaint. Legal
aid authorities must assist the complainant in
performance of his public duty. If the complaint
is found to be frivolous, vaxatious or malicious,
the tribunal would be Jjustified in awarding
suitable compensation to the party against whom
cerwlaint is ada. This is in brief the outline

of the method of enforcement of civil laws.

5.23. Another cxisting machinery alrcady
recemmended by  the Law Commission can be put to
better usce even in this behalf, In the report on
Gram Nyayalaya,4 the Law Commission recommended
appointment of Liaison Officers attached to Gram

Nyayalayas. For a detailed discussion of their

role, the report may be studied. A duty may be
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added tec the duty list of thesc Liaison Officers
that in their overall supecrvision of cnforcement
of laws in the rural arcas, they must cqually look
at violation of prohibition of benami
transactions. And authority should be conferred
on them to lay a complaint in this behalf before
the District Judge as Tribunal under this Act. A
simiiar machinery may as well be set up for urban

arcas,

5.24. Indian Trusts Act dcals with private trusts
and trustces of such trusts. However, when it was
found that therc is an clement of public trust in
certain  types of trusts, the concept of Charity
Commissioner was brought in for supervision over
management  and  tackling the irregularities in
crublic trusts, Most of the States have cnacted
their laws for dealing with public trusts which

include both charitable and recligious trusts,

However, the private trusts which are controlling
cnormous property were left untouched. The

principle of benami resulted in legal cornicepts of
constructive or resultant trusts. Now that benami
is donrne away with, a gucstion that faces us is
whether  the element of public law should also
involve itself in supervising private trusts? If
this is not done, benami may rear its ugly hecad in

the form of trusts as pointed out in Appendices I
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and 17, Therefore, an officer, by whatever
designation calleo, but partaking the
characteristics of Charity Commissioner may as
well be invested with power to investigate into
the affairs of the private trusts where such
trusts have afforded a shield and protection to
impermissible benami transactions in future. This
will be onc additional method of supervising the
cnforcement of civil laws. According to the Law
Commission, all these measurcs would provide
comprchensive eonforcement machinery for the law,

which will replace the Ordinance.

5.25. The Law Commission reccommends accordingly.

(D.A. DESAI)
CHAIRMAN

(V.S. RAMA DEVI)
MEMBER SIECRETARY

NEW DELHI,

AUGUST 14, 1¢988.
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of India ond Ors. ,(1979) 3 SCC 489:

Mancksa Gandhi v. Union of India, AIR 1978 SC 597;

Hasia and Ors. v. Fhalid Mujib Sehrawzrdi snd others,
) 1

SCC T22.

ICI 57th Report-Put them on notice in 1973. It is a
a publishcd document r-comrending abrogation of benami
transactions.

L€



Chopter V

1.

United States v. Milwaukee Refrirerstor %ransit
Company, ouoted in Pennington's Company Law,

5th Fdition, p. 58, in the context of lifting a
veil of corporate entity to ascertain the reality.

Mc Dowell Co. Ltd. vs. Commercial Tax Officer,
(1985) 3 SCR 791 =t 809,

Mr, K.N.Balasubramanian in The Economic Times doted
June 22, 1988, The Benami Ordinance (1) - Another
Paper Tiger, p. 5, column 5.

L.C.I. 114th Report on Gram _Nyayalaya.



Cable: Banwasi/ Ashram TURRA
BANWAST SEV4A ASHRAM
Govind Pur (Via Turra)
Mirzapur (U .P.Y

No., 4809/88-89 Date 13th July,1988

My dear Justice Desai,

I am enclosing the copy of a letter written by
Shri S, Jagannathan (Sarvoda leader) to the President of
India regarding the Benami transactions of land in
Tamil Nadu by creating a large number of Fake Trusts,.
Shri Jagannathan is a consciemceus social worker
long connected with the Sarvodaya and Bhoodan movement
was President of the All Indla Serva Seva Sangh for
tWwo terms, has lead a series of Satyagrahas to success~
fully distribute temple and trust lands to the landless
in Tamilnadu. He had also made experiments with the
help of NABARD and local banks to transfer land of the
d8funct trusts to the landless by way of bank purchase..

I am forwarding his letter to you to seek your
valuable, advice in planning an effective administrative/
legal action for the peaceful transfer of Benami land
to the actual tillers,

I shall be grateful for an early response in the
mattero

With deep personal regards I remain,

Yours sincerely,
Sd/~
( Prembhai )
Justice Shri D.A, Desai,
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His Excellency,
The President of India,
New _Delhj,
Respected and Dear President,
Sarvodaya Movement, as well known to your Excellency, is
engaged in the peaceful solution of the land problem for
the past 30 yecars eversince Acharya Vinobajl started the
Bhoodan Movement in 1951 and LAFII is a registered
organisation of Sarvodaya for a special experiment of
di stributing land to the landless poor through bank
operations and Government participation, mpe a noneviolent
alternative to the conflicting situation in EBast Thanjavur
due to the concentration of lands in a few hands and the

highest percentage of landless labour in that area,

But during our search for the peaceful solution of the lang
problem we were very much worried and perturbed by the -
benami transaections ia such a large scale throughout the
country, corroding the socicty to a moral degradation and
economic  chaps denying Justice to the poor. Corruptton
and Benami transaction are twin evils that have gripped
the country to strengulation of all morel valucs, The
recent ordinence promulgated about benami tronsaction
(prohibition of Right to rceover Propeedy) wplifts ang
regeneratdés the Nation to great moral heights,

We submit owr gratitude to the President for the ordinance
promulgated at the most opportune time, We welcome whole
heartedly the speedy ponouncement of the ordinance in
order to instal the moral dignity and promote the
cconomic welfare of the country by controlling and

aboli shing the benami transaction. Your bold step
inspite of the Parliament not in scssion, to take

t-gooc‘?o
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3. Bosides the benanmi transactions in individusl names of '

close reclationsy fricnds ond servants, the other glaring benami

transaction by the lond owners to cscape from the Land Ceiling

Act is transfer of 1ands in the nanme of religious and public

trusts. The land owners assune the pseudc posture of rcligious
rnind and public spirit, just to hoodwink the public and the
Government, Such spurious trusts crcatcd in the namc of schnols,
ho spitals dharmashalas ete, should be taken over by Gevermnent
for dlstrlbutlfwn to the landlcss.

A sample survey token in 10 blocks of East Thanjavur where

LAFTI is opcrating gathcred by publlc information in thc villages,
some of them verificd by the rccords from the conecrned village
officers, is cnclosed nerewith for your kind notice. All the
trustd orc only in namc and the trust lands are my.suscd for
their own sclfish cndse The ehdonont of 1landed property as
grusts during these days of huge populaticn and when the tillers

are land hungry, is anti pcople and anti social. Therefore

the lands under all trusts crcated cversince 1947, shnruld be

taken over and dlstrlbuted "to the pooTs

We feol the ordinance will be o boon to the pcople for control]ing
and abolishing the henami tra ansaction in the name of individdads
and trusts. We hopc the ordinonce W111 have cffective clause s

to control and ultinma tcly cllnin"t” the benani trg.ns“.ctiﬁns
through notification or ncccssary rulcs there—-on ahcad of the
Parliomentary.Legi glative procedurcs, for the projecﬁed points -
reférred to in our’ a.p’pea.l? |

Thanking you Yours sincerely,

8d/~ S. Jagannathane
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"LAND BELONGS TO GOD ie. TO SOCIETY" - GANDHIJI

-

P: TTALIGAL PANNAI ASHI \M
(Community Training Centre for Agri. Labour)
Valivalam P.O. 610 207, Thanjavur District,
Tamil Nadu, INDIA,

28th July, 1988

Dear shri P.,N. Bhagavatiji,

I am glad Shri Prembhai of Banwasi Seva Ashram wrote
to you in connection with our representation to the President
regarding the benami ordinance. This benami ordinance is
just a bolt from the blue promulgated by the Central Government,
Where was the demand for such an ordinance) which will not
have any impact in the society. The Law Commission had
strongly recommended for the Abolition of the benami transfers
and Tamilnadu Government passed by an over whelming majority
Benami Abolition Bill in 1982 which was vetoed by the center
when it was sent for President's assent. The present
ordinance is not for Abolition of the benami transfer but
confirming the illegal transfers of the land owners, by
bestowing ownership to the benamidhars. If the benamidhars
is a landless poor below the poverty line, he should be
given the ownership but benamidhars of non-cultivation class
should not be given the ovmership. After all neither the
servant nor the close relation as the benamidhars will never
claim for ownership. The ordinance will be nullified. This
ordinance will be of significance if the Government takes the
responsibility of publishing the benamidhars with the extent
of land, survey number etc. and ownership bestowed only
to those who are below the poverty line.

I had the opportunity to meet our President Shri R.Venkataramanji,
Shri Bhardwaji, the Union Law Minister, and also Mrs. Sheila
Dixit the Minister for Parliamentary Affairs, They were
definite that the Government will not take such responsibility
of publishing the names of benamidhars. They are of the
view that only Voluntary agencies like Sarvodaya can take
up the cause of educating and organising the Benamidhars,
But unless the untill we know who are the benamidhars, it is

not possible to educate or prganise them.
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The most glaring benami transactions in large extent
of land are :in the name of ?alse trust, for religion, public
Services ein. Both the President and the Law Minister
said that the benami trusts cannot cowe under the purview
-of the ordinance. It will have to be dealt with by a

Separatec Act,

The Supreme Court a few months before declared 25 benami
trusts created by Bodh Gaya Mahant as bogus and ordered 25000
acreas to be taken over and distributed to the landless. We
have hundreds of such false trusts throughout the country
and a sample survey of few cases in Bast Thanjavur is enclosed
herewith for your information. I hope some of you who are
interested in the public cause will take up the matter and
file a suit against such benami trust in Supreme Court. Ve
shall gather more informations of bogus trusts and send you
in course of time. A4 press Conference was held at Madras
on 26th July, 1988, Herewith enclosing my press statement
and also vhat appeared in Indian Express on 26th July. We
expcet your carly reply.

With kinl regards,

Sd /-
Se JAGATTA THaN

Encls: ag,.

Copies to:

Justice Shri D.A. Desai,
Justice Shri R.N. Mishra,
Prof. Upendra Baxi,

Shri Josc Verghese.
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PRESS STATEMENTS

The Benami (Brohibition of Right to rccover PBroperty) Ordinance
Sarvodaya Reprecsentation to the President.

A People's Movement is the only Remedy

During the early sixties the landlord lobby in the ruling
party manoeuvred to provide all sorts of loopholes and exemption

clauses to escape from the Land Ceiling Act that they managed
to cover up all most all their lands by benami transactions
and the surplus lands to come under thc Act was very

e
-

negligible. Sincc then the word "Benami® is of common usage
espccially in the rural partsto signify the immoral transfer
of lands in the names of faithful scrvants, and close relatives
and the worst of Benami is the cheat in the name of rcligious
and public charitable trusts endowing large extent of lands.

There are hundreds of acres in the name of cducational trusts
but nowhere any trace of educational activities, similarly
lands in the name of choultrics and annadhanas Trusts but
nowhere any form of choultry functioning or annadhanas offered,
all cheat in the name of high sounding noblc purposcs. Where
is the neccssity of choultries and annadhanas; if the Tillcf
of the land is given the right of cultivation and enjoyment.

A socicty of cconomic injustices and exploitation abounds with
such enslaving and spoon feeding institutions of charity.

“ ‘
Herewith a sample survey of Trusts i? some villages of East
Thanjavur,

Thus the history of Land Ceiling ACts in the country has becn
a hoax of dcception and failurc,

Tamilnadu was the premicr Statc to bring Benami Abolition Act
in 1982 passed by an overwhclming majority in the State
Assembly, But the powerful vested interests vetoed the AcCt
when the Bill was sent for the Presidcnt's assent. Again

in spitc of the Law Commission categorical recommendation for
the abolition of Bcnami transactions, a Benami (Prohibition
of Right to Recover Property) Ordinance confirming ownership
to the Benamidhars was promulgated on May 19th of 1988,
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Again the poverful influence of fuedalistic class has connived |
the promulgation of Ordinance to its own bencfit, ‘

The Benami Ordinance giving legal sanction to the Benami
transactions ultimatcly benefit only the landowners. It is

a8 well=known fact that the benamidhars neithcr the servants
nor the close relatives will ever claim the right of ownership
and the status quo will continue, nullifying the Ordinance,

Sarvodaya Movcement has appealed to the President of India that
the Government should take the responsibility to publish the
list of Benamidhars in cvery statc and confirm ownership only
to the landless who are below the poverty linc and the other
benami lands should be taken over by thc Government for
distribution to the landless.,

Sarvodaya has also Tequested that all the Trusts lands should
be taken over for distributioh to the. landless., Hope the
Government will provide the nccessary legal sanction to this
effect while the Ordinance w1ll be placed before the Parliament

for approval during the ensuing winter session,

But those tho arc in the helm of affairs of the Government
arc of the vicw that only Voluntary Organisations such as
Sarvodaya Movement can educate and organisc the benamldhars
to claim their rights over the land

Corruption and Benami transactions are the tvo evils strangling
the country to moral degradation and cconomic chaos. A _
National Upheaval, organising Pboplé's Morchas against corruption
of official bureaucracy in the block, taluk and district
offices and people's non-violent occupation of all benami

lands in the name of individuals and trusts will vitalise the
Nation, with thhk raise of the people's powcr., A4ll the
political parties arc after capturing power and counting on
votes. But a People's Movement against the official corruptidn
and Benami holdings of the: vested interests is the crying

need of the hour which will surely purify the polity of the
country.

S4/-
S. JZGANNATHAN
SARVOD: YA MOVEMENT.
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FRESH ORDIN.NCE ON BEN..MI HOLDINGS URGED

Exprcess News Service

Madras. July 25: All trust lands, in East Thanjavur

'~ especially, should be taken over by the Government of India
through Presidential Ordinancc as the Benami (Prohibition of
Right to Recover Property) Ordinance issued in May 1988 does
not bring within its ambit the ‘benami' ownership by the trusts,
~Mr, S, Jagénnathan, Chajrman, Association of Sarvaseva'Farms,

has urged President R. Venkataraman,

In a representation handed over to the President he
pointed out that the Benami Ordinance benefited only the ‘
landovwners, who had clecarly manipulated to vest thc ouncrship
of their lands with their closc relatives and trusted servants.
The status quo(of largc-scale benami holdings)continued, thus
defeating the very objective of the law, »

The President was also rcquested to advise the Government
to publish thé list of"benamidhars'in cach State; so as to
f£ind out the real owner of the lands; mwnership must be vested
dnly with the landless poor, and the surplus lands taken over by
the Government. |

Mr. Jagannathan said that he explained how in the name of
trusts, big landlords had cleverly rctained possession of the
hundreds of acres of land, hoodwinking the people and the
Government. These 'spurious trusts’ created in the name of
schools, hospitals, Dharmasalas, etc., should be taken over by
the Government, A

A"sample survey”conducted by his movcment in East Thanjavur
revealed that 21 different trusts 'owned' about 5,800 acres of
wet lands, including 2,300 acrcas by a trust in Kumbakonam, which
is allcged to bc a benami holding of a Cohg.I bigWig.

Mr. Jagannathan, who is a member of the band for the Tillers'
Frecdom said that he also met the Union Law Minister Mr,.Bhardwaj
- and Mrs. Sheila Dixit, Minister for Parliamentary &ffairs, and
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requcsted them to make suitable amendments when the
Benami Ordinance was taken up in Parliamcnt during the
coming monsoon session. -

Mcanwhilc, his movement would mobilise public opinion
throughout the State so that the individual 'owners' of
the lands could be persuacded to avail of the Ordinance
and takc ovcr thce lands, without any fecar. He was
also planning to organisc an all-party confercnce in
Madras city sometime in August to chalk out measures
to unearth the benami holdings., ‘

He scid that Tamil Nadu was the pioncer in bringing
the Benami (Land) Abolition Act as early as in 1981,
but the Centre did not arrange for the requisite Presidential
assent tc it. Again when the ordinance to end Benami
landrholdings was issucd in May 1988, the "powérful
influencde of the feudalistic clasg'connived to dilute
the law so as to cover only individual benami holdings
'and no t trust lands, he alleged.
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