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Shri P. Govinda Menon, CHAIRMAN,

Minister of Law, LAW COMMISSION,
Government of India, 5 Jorbagh, New Delhi—3.
New Delhi. February 24, 1968.

MY DEAR MINISTER,

I have great pleasure in forwarding herewith the
Thirty-eighth Report of the Law Commission on the Indian
Post Office Act, 1898.

2. The circumstances in which the subject was taken up
for consideration are stated in the first paragraph of the Report.
After the subject was taken up, a Press Communique was
issued inviting suggestions as to the changes needed in the
existing Act. A study of the subject was undertaken, and a
comprehensive draft Report was prepared. The draft Report
was considered at the following meetings of the Commission —

81st meeting, on 28th to 31st December, 1966;

82nd meeting, on 30th January, 31st January and
1st February, 1967.

3. The draft Report was revised according to the decision
taken at the meetings mentioned above, and then circulated to
State Governments, High Courts and other interested persons
and bodies for comments.

4. The draft Report as circulated, and also the comments
received thereon, were considered at the g2nd meeting of the
Law Commission, held on the 15th and 16th Januvary, 1968.

The Report has been revised according to the decision taken
at that meeting.

5. I may add, that though the changes recommended by
us are not extensive, consideration of the Act involved a
detailed examination of several legal and constitutional issues,
a comparative study on a vast scale, and a research into
several branches of law, particularly torts and contracts.

6. In the drawing up of the report we received a great
amount of help from our Secretary Mr. P. M. Bakshi who
collected together all the references and highlighted the points

of controversy on which the decisions of the Commission had
to be given.

Yours sincerely,
J. .. KAPUR.



‘REPORT ON THE INDIAN POST OFFICE ACT, 1888

1. The revision of the Indian Post Office Act, 1898, has Reference

been referred to the Law Commission by the Government,!
and this Re%ort has been prepared accordingly. Onme of the
points which the Ministry concerned with the Act desired
the Commission to consider was, the period of limitation
for a suit for compensation for a postal article which is not
delivered?. The whgle Act has, however, been referred to
the Commission for examination, and consequentially, this
Report proposes to deal with the entire Aect,

to the

Comrmission,

2. The Indian Post Office Act, 1898 was enacted to re- English

place the Act of 1866. In the Statement of Objects and
Reasons annexed to the Bill which led to the existing Act?,
it was pointed out, that since the 1866 Aet was passed, cer-
tain defects and omissions had been brought to light and
experience had shown that the express provisions of law,
as contained in the Act, were, in respect of several matters,
not suited to the requirements of postal work. Further,
protection was also needed by the Post Office and powers
were also' required to enable its officers to deal with
articles posted in contravention of the Act. Moreover,
various schemes, such ‘as postal insurance, the wvalue-
payable system and the money order system, remained out-
gide the provisions of the Act and required legislative en-
actment, Finally, with the development of the Post Office,
and the knowledge of the course of English Postal legisla-
tion, the necessity for some new penalties had become
apparent. The 1898 Act was, therefore, intended to remove
thege difficulties and deficiencies and to bring the Act up-
to-date.

. 3. The considerations which impelled the enactment of
the 1898 Act? show, in a fair measure, the lines on which
periodical revisions of the Post Office Act should be
attempted. They, therefore, constitute a good practical
guide in fixing the objectives for revision of that Act it-
self. So ascertained, the main objectives for revision would
be—

(i) removal of difficulties felt in practice;

(i) bringing the Act in line with postal systems
and facilities introduced later;
(iii) need for new provisions on the lines of ana-

logous useful provisions in the legislation of other
countries.

I. g.Nos. Isin Law Coimmission’s file relating to the Indjan Post Office
ct, 1398,
2. See’ paragraph 130, et seq., infra.

3. See Gazette of India, 1897, Part V, page 33s.
4. Sz paragraph 2, supra.
461 Law
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Besides these, of course, the considerations generally borne

in mind in revising any Act {e.g., conflict of decisions,
constitutional problems, recommendations made in other
reports and the like}, have to be kept in view, i revising
the Act. _

4 We ghall first examine the scheme of the Act. The
existing Act is intended to consolidate and amend the law
relating to the Post Office in India, Secticns 1 {0 3 contain
preliminary provisions, and sections 4 to 5 embody the
exciugive privilege of conveying letters reserved to the
Government., Section 8 deals with the Hebility of the Gov-
ernment or its officers in respect of loss, migdeljvery, delay
or damage of postal articles in the course of {ransmission
by post. Seetions 7 to 15 deal with the rates of postage and

"incidental - matters. Provisions as to postage stamps are

contained in sections 16 and 17, The general conditions of
transmission of postal articles would be found in sections

18 to 27-D.

Having so far dealt with provisions appliéahle to all
articles, the Act proceeds next to deal in detail with
gpacific kinds of postal services, Thus, sections 28 to 33

deal with registered and insured articles, znd sections 34

to 36 are intended bto wrovide for valiue-payab’e pcstal
articles. Undelivered postal articles are regulated by see-
tions AT {0 39, and provisions reganding the cobligstions of

saips to carry and bring letters are dealt with in sections 40

to 42, Mcney orders are coversd by sectiong 43 to 48. and,
w::lh this, the substantive provisions of the Act come to an
end. _ _

The Act, thereaiter, proceeds to prescribe the penalties
for waricus offences,

The provisions on the subject are divided into two
groups, namely—
{i) offences by officers of the Post Offiee, sectiens
4% 1o 57; .
(ii) cther offenzes, secticng 53 10 £9.

General provisions regarding penalties are contained in
seclions 70 to T2

Supplemental provisions contitute seciions 73 to 73,
and the maximum rates of inland postage are given in the
First Schedule. .

5 {2} An examination of the detailed provisions of the
Act would revesl, that while the general principles are
given in the Act, the Act contemplates rudes to he made on
a number-of important matters.!

1. Sze, for cxampls, sections 8, 9, IS5, E8, IO 21, 22, 23, 2%, 32, 33
35, 36. 37, 39> 49, 43. 44, 46, 73 end 7o



(b) Besides rules propet, there are a number of sub-
jects on which notificetions ' and orders can be issued; _for
example, fixation of rates of inland postage!, declaration
of rates of foreign postage?, notification regarding delivery
of articles to Customs authorities?, authorisation of officers
to search postal articles transmitted in violation of the
Customs Act’, notification of fees for registration’, notifica-
tion regarding insurance of postal articles and compulsory
insurance’, notification regarding value-payable articles’,
riotification regarding - gratuities payable for conveyance
of postal articles by ships®, notification authorising remis-
sion of sums by money orders’, authorising the -issue of
postal order® and delegation of pewers'.

(c) In addition to general orders and notifications the
Act also contemplated a number of special orders by the
Government. Thus, in emergency or in the interest of
public safety or tranquillity, the Government may direct
that a postal article shall be intercepted or detained or
otherwise disposed of in the specified manner®.

(d) The range of the powers to make rules and orders
so conferred is, thus, wide enough, This is understandable
in view of the nature of the Act. The business of the Post
Office is varied and multifarious. Details of its adminis-
tration cannot be covered fully in an Act. The Depariment
being concerned with interhational communications also,
it may not always be possible to lay down .rigid provisions
on matters having  international aspects. Further,
geographical, economic and other relevant factors go on
changing from time to time, and some elasticity has to be
ensured for the smooth working of the Act. It is for these
reasons that the Act seems to leave a wide discretion 1o
the executive to make provigions on the various matters.

6. The majn subject of transmission of postal articles is Cognate
dealt with in the Indian Post Office Act, 1898. The Post Acts.
Office discharges a number of other functions also, and
several Acts have been passed relating to these functions,

the important amongst which are listed below:—

(1) The Government Saving Banks Acts, 1873.
(2) The Indian Telegraph Act, 1883,

. Section 7.

. Section 10,
Section 244,

. Section 25.

. Section 28.
Sections3joandsr.
. Section 34.

. Section 42.

9. Section 43 (1), earlier Paragraph.
To. Section 45.

I1. Section 75.

1z Section 26.

oo~y R W N~



Examination

of the Act.

Section 1—

Title,

Section 2(a)
“ Dijrector

Sections 2{d),

10(1), 15,

27, .
Explanations

36 (1), and

46 (1} —Re-
ferences to

HerMajesty’s

Govern-

ment,

etc.

4

(3) The Post Office Cash Certificates Act, 1917.
(4) The Indian Wireless Telegraphy Act, 1933.

(5) The Telegraph Wires (Unlawiul Possession)
Act, 1950, :

This Report is concerned with revision of the Post Office
Act, and not with the other enactments mentioned above.
We have, however, considered section 5 of the Telegraph
Act, which is analogous to section 26 of the Post Office
Actl. . We may also note, that we were requested to con-
sider that section?. .

7. We now proceed to consider the importani points
in connection with the Act which require examination.

8. In sub-section (1) of section 1, the word “Indian”
may be omitted, in accordance with recent legislative
practice.

9. In section 2, with reference to the definition of
“Director General”, it has been suggested’, that Members
of the Posts and Telegraph Board should be nominated as
ex officio Director General, so0 as to be included in definition
of “Director General”. The Board, it is stated, is an entity
above the Director General, and exercises the powers of
Government over the Directorate. Members of the Board
are, (itis stated), now full time Members, (and not
ex officio Members holding other posts in the Directorate
and functioning as deputies to the Director General). The
proposed change concerns the administrative set up of the
Department, and we make no recommendation thereon.

10. A suggestion® has been made to remove references
to “Her Majesty’s Government”, and “British possession”’,
etc., in the marginallr noted sections (i.e., only the words
“foreign country” may be retained in these sections). The
suggested change could have been made by the Adaptation
of Laws Order in 1950. As it has not been made so far, and
as the whole Act is not being re-enacted, this verbal change
ig. unnecessary. We do not, therefore, accept the sugges-

ion.

11. As regards references to “Her Majesty”, etc., and to

“British possession”, the comment of a State Government*
on our draft Report was as follows: —

“As to the two expressions objected to, “British
possessions” may perhaps be allowed to remain, since
some overseas possessions are still left to Great Bri-
tain. Retention of “Her Majesty’s Government”, is,

1. See paragraph 93, infra.

2. S. Nos. 40 and 33 on Law Commission file,
3. 8. No. 96 (Suggestion of the Department).

4. 8. No, 170 (Comment of a State Government).
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nowever, wholly indefensible. The impression created
is that the Queen of England is being referred to as
India’s Queen as well. In the opinion of the Govern-
ment, the references to “Her Majesty” should be de-
leted from the Act, wherever they occur.”

Our view is, that no change is needed. Deletion of the
references might lead to misconceptions. The apprehension
expressed in the comment (about an impression being
created about the Queen of England) is not shared by us.

12. {a) Regarding “mail ships” defined in section 2(d), Section z
a recommendation has been made in a previcus report! togﬁ—Ma"
the effect, that if India is enjoying the powers and privi- *"'F"
leges under the Mail Ships Act, 1891, we should have a
legislation of our own after entering into direct conven-
tions with foreign countries (if India is not an original
party to such a convention), This can appropriately be the
subject-matter of a separate legislation, and need not be
considered for incorpoeration in our Post Office Act.

13. We have considered a suggestion® to include "im- §EPCUOB-‘&(3)—
pressions taken through franking machines authorised by Sta‘;‘ggﬁ
the Director-General” in section 2(g), which defines ynd franking
“postage stamp”. This seems to be covered by the existing machines,
words “impressed...... or otherwise indicated”. No change

is necessary.

14. In this connection, the following comment on our
draft Report was considered by us® . —

“It is doubtful if impressions taken through frank-
ing machines are so covered, (by the words “impressed
...... etc.”), because all the stamps and marks, re-
ferred to in the existing definition, seem to e indica-
tive of payment of pestage or other fees, whereas im-
pressions made through franking machines seem to
authorise and indicate despatch by post, free of charge.”

The matter was further considered by us. In our view,
no change is needed, and the existing language is wide
enough to cover franking machines,

15. The following suggestion, regarding surcharge on Section 2(g)

stamps, was made by the Department in its comment on *1¢ 59~
the draft Report*— X :gar;%i.on

1. Fifth Report of the Law Commission {British Siatutes applicable to
India), page 56, bowom, and §7, top, éntry No. 144 relating to the Mail
Ships Act, 1891, etc.

2. 8. No, 96 rSuggestion of the Deparoment).
See also section 17 (2)

3. S. No. 170 (Comment of a State Government).
4+ 5, No. 160 {Comment of the Department),



6

Section 20%)
and (k)—
Definition
of Post
Office,

Section 2
{.)—* Postal
Article .

Section 2
(D

. “This Department has had under consideration for
some time a proposal for issue of stamps with sur-
charge.* '

The intention is to enable thiz Department to issue
such stamps for collecting money for benevolent funds,
such as children’s fund, ete, There is at present diffi-
culty in the issue of such stamps as the existing pro-
visions of the Post Office Act do not permit such stamps
being brought out, It is, therefore, suggested that sec-
tions 2(g) and 16 of the A¢t may be suitably amended
to permit the issue of such stamps.” :

In our view, this is a matter of policy. We do not ex-
press an opinion in the matter.

16. Section 2, clauses (h) and (k), contain two defini-
tions of the same expression “Post Office”, as spelt with
small letters and with big letters respectively. Sir James
Westland, while presenting the Report of the Select Com-
mittee on the Bill which led to the Act, admitted that there -
was a certain incongruity in this!, but he said, that there
was no difficulty in distinguishing which of the two ex-
pressions is used wherever they occur; one refers to a par-
ticular building or place, and the other refers to the De-
partment of the Post Office. Since no difficulty has been
experienced on this account, the definitions need not be
disturbed.

17. It has been suggested?, that in the definition of
“postal article”, “money orders” may be added. We are
not, however, inclined to disturb the existing definition in
the absence of any difficulty experienced in practice,

18. A suggestion has beén, made? to re-define the ex-

“Postmaster Pression “Postmaster General”, in' view of certain changes

General”,

in the instructure of the Department and in the nomencla-
ture of its officers.

The suggestion states—

(i) that there are no longer any “Deputy Post-
master-General”, who are replaced by “Directors”, and

(ii) that the Postmaster General is incharge of a
Postal Circle, and further, that in some circles, there
is no Postmaster General, but only a Director of postal
Services or a Director of Telegraph holds change. In
order, therefore, to have a better legal authority, the
expression “Postmaster General” should be. redefined,

t.Gazette of India, March 19, 1898, Part VI, page 99.
2.8. No. 96 (Suggestion of the Department). '
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‘ag the “Head of a Postal circle including a Director
of Posts and Telegraphs or any other officer exercising
the powers of the Post-master-General.”

This is an administrative matter, and we make no re-
commendation thereon.

19. It has been suggested!, that it should be provided Section 4.
that the exclusive privilege under section 4 is in the Central
Government “in tﬁe Posts and Telegraphs Board”. We are
not in favour of the suggested change. The “Central Gov-
ernment” is the only expression that can be used in the
Act; which particular Department of the Government
should deal with a particular subject, need not be men-
tioned in the Act.

20. We have considered a suggestion! to provide that Stctions 4
the monopoly under section 4 shall extend to transmis~ 2 5-
sion by air or through air carriers. No such amendment
appears to be necessary, as, in section 4(1), the words “by
poszt” seem to be wide enough to cover transmission by
air? .

21, (a) Section 8 makes certain stringent provisions as Section 6—
to-r Labily o
LN .

(i) liability of the Government, and

(ii) liability of the Post Office employees, as to -
loss, delay, misdelivery, damage, ete., of postal articles
in course of transmission by post.

As to the Government, it provides, that the Government
shall not be liable, except where the liability is expressly
undertaken under the Act. As to officers of the Post Office,
they are liable only if they have caused the loss, ete., frau-
dulently or by wilful act or default.

22. In the notes on clauses to the Bill which led to the
Act?, it was stated, that in this clause the provisiong of the
corresponding section in the Post Office Act, 1866 (section
65) had been “amended’*. No further explanation is
given there. But it would appear from the proceedings in
the Council after presentation of the report of the Select
Committee on the Bill§, that some persons, mostly, strange

I, 8. No. 96 (Suggestion of the Department),
2. Ce;mfn other provisipus-—sections 4 (1)) and 5 (B)—are proposed to be
sections extended 1o aircraft, by amendments as proposed in this very
Report, to 4 (1)c) and section s.
3. Gazette of India, November 6, 1897, Part V, page 385.
4. The earliest section was section 49. Post Office Act, (17 of 1854y
See, Winter v. Way. (1863) 1 ICR 200, 202,

5. Gazette of India, March 19, 1898, Part VI, page g9,
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to say, officials, had desired to fasten upon the Post Office
Officials a greater responsibility than the Bill originally
provided. Sir James Westland, referring to these sugges-
tions, replied, that the clause defined the responsibility of
the Post Office officials “in“terms which #s nearly as posgi-
ble expressed the English law on the subjéct”. He stated
that the difficulty of making a Post Office official liable for
mere negligence, that is to say, for doing something which,
if the offical had taken better care, he would not have done,
arose out of the circumstance that Post Office business has
always to be done at enormous pressure, In the despatch
of letters and in their delivery, “any extremely careful
sorting of letters is a practical impossibility.”

23. The apparently sweeping exemption from liability,
embodied in section 6, has to be read in the light of the
judicial decisions thereon, Thus, it has been held!, in
one case, that the word “loss” does not mean “pecuniary ot
other loss to the owner of the goods sent by post”, who has
been wrongfully deprived of the possession or enjoyment
thereof. Tt means loss to the Government of the article
sent by post. In that case, a V.P.P, parcel delivered to the
Post Office was not delivered by it, and the Government
was held Hable. The court ohserved, that a loss occurs
where the department involuntarily or through inadvert-
ence loses possession of the goods. If the Government does
not prove that the article has been lost, it cannot escape
liability to pay compensation for loss caused by non-

delivery.

Similarly, it has been held?, that, where, by reason of a
label having been torn, it is not possible to deliver a
V.P.P. article, the post office is not exonerated by section 6
or section 34.

24. In an Allahabad case’, which contains a lengthy dis-
cussion on the subject, it has been held that the exemption
in section 6 does not give the Government the right to_do
what it likes with the articles entrusted to its care. The
Post Office, if it accepts a V.P.P. article and does not realise
the price at the time of delivery, is liable in damages to the
sender. Section & was intended by the legislature to serve
as a shield for the post office and its officers “in the legiti-
mate discharge of the functions”, but the shield cannot be
converted into a weapon of inequity in the hands of a gov-
ernment department enjoying a monopoly of essential

1. Union of Indic v. Narayan, ALR. 1955 Cal. 371, 372 (D.B.).

2. Secre of State for India v. Radhey Lal, LL.R. 46 All. 455 tALR.
1924 All. 692 (D.B.). :

3. Union of India v. Firm Ram Gopal, ALR. 1960 All. 672, paregraph 1
10 and 40 (Dhavan 1.). But see Union of India v. Ramgi Lal,7
A.LR. 1965 All 183, 186, paragraph ro.
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-gervice; the section does not empower the post office or
its officers to do what they like with articles entrusted to
their care or commit wrongful acts against the owners of
these 'articles. The court. ed at length and followed
the observations. of the: Supreme Court in C.IT. v. P. M.
Rathod' to the effect, that the post office becomes an agent
of the seller for the récovery of the price and if it fails to
recover the price and delivers the goods, it is liable for the
darnages to the seller. In the Supreme Court case, the
facts were these: The dssessee was a manufacturer of per-
fumery at Rathlam (in Madhya Bharat—a Part B State)
and sent out goods by V.P.P. to various customers in
Part A and C States, and the question was whether the in-
come from these sales accrued in the Part A and C States,
where the payments were made, or in Ratlam where the
proceedings were handed over by the post office to the
assessee. (In the latter case, the concessional rates of in-
come-tax then applicable to Part B States would come into
play). The Supreme Court held, that payment to the t
office was a payment to it as agent of the seller and not as
agent of the buyer. The Supreme Court pointed out, that
goods handed over to the post office could be delivered to
the buyer solely against payment, and this payment is re-
ceived for the seller. Once the buyer paid the price, it is
the post office that is responsible for the payment of the
money to the seller. Theréfore, payment to the post office
is payment to the seller at the place where the goods are
delivered. This would negative the post office being an
agent of the buyer. “This shows that whatever be the jural
relationship between the seller and the post office in res-
pect of carriage of goods sent by the seller under the V.P.P.
gystem, it becomes the agent of the seller for the recovery
of the price and if it fails to recover the price and delivers
%edgool%s,’ it is liable for damages to the seller, LL.R. 28
ad. 213.7. .

]
Now, the decision in 28 Madras 213! referred to by the
Supreme Court was to the effect, that the post office, when
it aceepts an article as V.P.P. is bound by contract to deliver
the article to the addressee and to recover the price. If it
does not do so, it has committed a breach of contract, for
which it is liable in damages. In that case, a parcel con-
taining jewellery was delivered for transmission to
Colombo as a V.P.P. article, but it was, by mistake, de-
livered without collecting the amount from the addressee.
The Post Office neither paid the money nor returned the
article to the sender, who thereupon sued for recovery of
the value of the parcel. Section 34 of the Post Office Act,
proviso, was relied upon in defence, the argument being

1, CI.T. v.P. M. Rathod, A.LR. 1959 5.C. 1394, 1397, 1398.

2. Motk Chetty v. Secretary of State, (1905) LL.R. 28 Mad. 213,2
(Devies-and Senkaran. Nair JJ.). (1905 13,215
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that actual realisation -from the addressee is a condition
precedent to the State’s liability to pay the amount to the
sender. . This rontention was rejected, on the ground that
the gection did not affect “the common lawtﬁiability: of tthhe

st office to pay damages for delivery of the parcel with-
Eﬁt-coliecting?fge money”l. The court observed, thet the
Post Office is bound by contract to collect the money when
it delivers the article. : '

'The Madras decisipn is, thus, expressly based on con-
tract. - -

26. I ‘an Orissa case?, the liability of the Post Office for
insured articles was regarded as stalutory and not contrac-
tual. Whatever be the basis of the liability, it is clear that
the sweeping provisions of section 6 and section 34, proviso,
would not come in the way of recovery in such circum-
stances.

27. As regards the contractual element, it may be " in-
teresting to note an English case’-, in which it was held.
that the Postmaster Gemersl is in a quite different position
from a privete individuzl. He is responsible to the Crown
for running a public service and incidentally a monopoly.
In aceepting postal articles, he does not enter into a con-
tract for carriage, and the mere acceptance of 2 postal
packet does not create any contractual tie. (That case re-
lated to a registered postal article sent for international
{ransmission, and there were provisions in the Post  Ofice
Warrant and in the certificate of posting which excluded a
right to compensation).

28. In England, under section 8(2) of the Post Office
Act, 1953, the “registration™ of or giving of a receipt for a
postal packet or the giving or obtaining of a certificate of
posting or postings or delivery of a postal packet shall not
render the Crown in any manner liable for the loss of the
packet or the contents thereof. Under section 2{1) (a) read
with section 17 of the Crown Proceedings Act®, 1047, the
Crown is liable in respect of certain acts of ifs servants or
agents. But this does not-apply in matters relating to a
postal .packet, under section §(1) of that Act. Section 9(2)
of that Act, however, provides, that proceedings may be
brought against the Crown in respect of a registered in-
land packet for the loss or damage due fo any wrongful act
done or any default committed by a person employed as a
servant or agent of the Crown while performing functions
in relation to the feceipt, carriage, delivery or other deal-
ings with the packet. The amount recoverable is limited so

1. No —ca_scs wepe cited, . : -
2. Debananda v. Union of India, A LR. 1965 Orissa 118,

3, Triefus & Co. Lid. v. Past Qffice, (2 z All BR. A
4 il paragraph 28, infra.ffm a957) 2 7 19 (CA)

5. The Crown i‘roceedings Act, To47 (10 and 11 theo. H-n 4;|Jr.'7
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as pot to exceed the market value of the packet, and cannot
also exceed the maximum - armount aveilable under Post
Offlice Regulations, having regard ‘o the fee paid for regis-
tration’. Relief is available only on a claim by the sender
or the addresses.. There are other detailed provisions,.
which need not be considered.

29. The basis of the cause of action for registered in-
land postal packets, by virtue of section 9(2) (b) of the
Crown Proceedings Act, 1947, has been described as “statu-
tory, but regembling bailment”. The history of the law, as
explained by Lord Denning in a recent decision, may he
referred tof. o

Before 1947, when you sent a letter by post and it was
lost or damaged in transit, you could recover nothing. You
could not recover in contract, because it was held that
neither the Postmaster General nor the Post Office, made
any contract to carry the letter’. You could nok recover in
tort, because the Postmaster General was not liable for the
‘forts of his subordinates®, Even when vou sent a registered
letter, you could recover nothing for the loss of it, because-
any claim was excluded by stafute®,

Since 1947 you. can still recover nothing for ordinary
letters; and nothing for registered letters sent overseas. It.
i stiil the case than no action lies in contracts. Nor in tort’..
But the law has been chaznged entirely as {0 registered in--
land postal packets, By section 8(2) of the Act of 1947 it
is enacted that ‘proceedings shall lie against the Crown.
under this sub-section in respect of loss or damage to a.
registered inland “postal pacleet”’. The cause of action is,
to my mind, entirely statutory. The section does not merely
lift a barrier to proceedings against the Crown (as it does-
in cases under sections 1 and 2 of the Act). It gives a new
statutory cause of action.

One thing is quite clear. The Post Office is a bailee of
the registered  packet and when you examine this new
stotutory cause of action you will find it is very like the-

1. For details, ses Halshury, 3rd Edn., Vol. 30, page 178, paragraph
303. .

2. Buildings and Civil Engineers) Holidays Scheme Movagomeny [:d.
¥. Post Office, (106%) 2 W.L.ﬁ. 2 i {1965) T Al E. R,
(C.A, r'gcuss:d in 236 law Tﬂn’eg‘glg? i (1965 163,

3. Whit, V. Lord Le Despenger (1778) 2 Cowp, 754, 754 (per Lord:
Mansgfield). -

4 Ba:'gi;‘dge V. Postmaster-General, (1906) 1 K.B. 178 ; 22 T.LR
70, C.A.

5. See section 13 of the Post Office Act, 1908,

6. Triefus v. Post Qffice, (1957), 2 Q.B. 301 W
; mf‘é.n. ot c{f; {1957 2 Q.B. 352 ; (1957) 3 . L.R. rjr1957)
section 9 (1) of_ the Crown Proczedings Act, 1947.
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action which the common law gives on a bailment. So
much so that, in matters not specifically covered by the
action recourse mai be had, I think, to the general prin-
ciples governing the law of bailment. At common law,
bailment is often associated with a contract, but this is not
always the case!-?, An action against a bailee can often
be put, not as an action in contract, nor in tort, but as an
actibn on its own, sui generis, arising out of the possession
had by the bailee of the goods®-*. The incidents of this
cause of action are not to be found by looking at the old
books on detinue and trover. We have outlived those forms
of action, together with trespass and case®. Suffice it to say
at the present day that if goods, which have been delivered
{0 a bailee, are lost or damaged whilst in his custody, he is
lisble to the person damnified (who may be the owner or
1ne bailor) unless the bailee proves that the loss or damage
is not due to any fault on his part’-?. Likewise the Post
Office (when they have accepted a registered packet, and
it is lost or damaged whilst in their custody) are liable to
the person damnified unless they can prove it was done
without any fault on their part?, but as a matter of
machinery the action must be brought in the name of the

sender or addressee®.

30. ‘The language of section 6 may thus create problems
as discussed sbavei®, But it does not appear to be desirable
to make any verbal amendments in the section, the reason
being that, in the first place, it will be better to wait for
some time and to see if difficulties arise; and, in the second
place, the law relating to State enterprises in general may

 be expected to . develop in the near future, and if any

Liability for
ina
articles.

points arise, they could be dealt with on a study of the
concrete points. )

31. As regards insured articles, under section 33 of the
Indian Act, subject to the prescribed conditions, the Cen-
tral Government is liable to pay to the sender compensa-
tion not exceeding the amount for which the postal article
has been insured, for the loss of the postal article or dam-
age caused in transmission by post. But the compensation

1. Reg. v. McDonald, (1885) 15 Q.B.D. 323 ; 1 T.L.R. 561.

z.év.fgux. v. Great Eastern Ratkray, (1395) 2 Q.B. 387 11 R.L.R. 517

3, Winfield on the Province of the Law of Tort, page 100.

4. Fifoot’s History of the Common Law, page 24, Midland Silicones v.
Scrgz{‘onE 1%962) A.C. 446 (1062) 2 W.L.R. 186 ; (1962) ; 1 All E.R.
1 EL. (B).

5. Letang v. Cooper, {1964) 2 All E.R. 929, C.A. ; (1964) 3 W.L.R. 573.

&. Coldman v. Hill, (1019) 1 K.B. 443 ; 35 T.L.R. 146 C.A."

7. Coldman v. Hill, (1919).1 K.B. 443, 455; (per Scrutton L.J.).

8. See section g Ez) of the Act of 1947 at the beginning and end.
9. See section 9 (3} and {4).

10. Paragraphs 22—29, supra.
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is not to exceed the value of the article or the amount of
the damage. This provision seems to have worked smoothly,
and need not be disturbed, so far as its substance is con-
cerned, '

32. (a) So far as the officers themselves are concerned, E];ub;#w! of
section § of the Indian Post Office Act provides, that an f BRET
officer of the post office shall not incur any lisbility DY Yndien gnd
rezson of loss, misdelivery or delay of or damage, . to & English
postal article in course of transmission by post, vnless he law.
has caused the same fraudulently or by his wil{ul default.

“Default” has been inferpreted as failure in duty, care, etc.
which is the cause of some untoward event?,

(b} In England, an officer of the Crown is not subject

to any civil liability for anyihing done or omitted to be

' gone in !mlation to postal packet, except at the suit of the
rown?-3, _

The English Act goes too far in exciuding liability even
of the servants for g postal packets.s

In this respect, the Indian Act is more just and fair to
the sender, as seclion 6 preserves the liability of the postal
afficer for wilful zacts.

33, While on section 6, we may draw aitention to a pre- g...;n ¢
vious report of the Law Commissiont, in which the general and the

question of liability of the State in tort was considered. general
question  oOf

The recommendation made there was, in substance, to lsigt?nhtacfmt.
the effect that (so far as is material to the subject under
discussion) while the State should be generally liable for
the torts of its servants and agents, the existing immunity
under the Indian Pest Office Act, 1898, may be preservedi-5,

[ .

Rikhon Lal v. Banarasi Singh, AJLR. 1032 All. 135.
. Section g (1), Crown Proceedings Act, 1947.

« See Garper, Administrative Law, {rg63), page 223,
Winfield on Tort, (1963), page 63.

. Sae also Wade, Administrative Liw, page 220.

. Firs; Report (Liability of the State in Tort), page 42, paragraph 66
sub-pemagraph V.- Exceptions— Item () {Miscellaneous}, srap

7. Compare the Federal Torr Claims Act, 28 U.8, Code (1948 Bd) [Tudi-
ciary and Judicial Procedure, section 2680 (#9] which barred “Any claim
ansméi: out of the lasy, miscerriage or negligent transmission of letrers or
postal matter **.

8. Title, 28 0.5, Code (1964 Ed.:;.} deals with the question,

-
.

Do B
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“Position 34. Tt would be ab interesting inguiry 4o max . as to
‘:'[‘::fftgy"m what would be the position of the Post Office. apart from
provisions, Statutory provisions. The following peints may be made: —

(i) The Post Office is not perhaps a “eommon
carrier” sg known to the commaon law.-2 Therefore,
the common law rule of absolute liability of a carcier
g;éth certzin qualifications) may not apply to the Dost

ce,

{(1i) The Post Office is not {apart from V.P.P. and
insured articles) a bailee by coniract, because, (apart
from V.P.P. and insured articles), it does not receive
sny consideration from the sender, and what it receives
is merely a statutorily fixed fee. It is, of course, possi-
ble to argue, that such fee is the consideration for
carrying all kinds of postal articles, but the position® is
not very clear as to how far there is a eontract. If there
is no contract, the Post Office is not a bailee, by
contract, because bailment requires delivery of goods
“on coniract” under the Indian Contract Act®. Hence
the obligation of a bailee to take as much care of the
goods as 2 man of ordinary prudence would take of his
own goods®, may not apply. Tt musgt, however, be
noted, that in an English case—~the Winkfield—the
Postmaster General has been held to be entitled to sue
for damages Zor loas of mails due to collision of ships
-caussd by the defendants negligence’’, apparently as
@ bailee in possesgion®-*,

Winfleld gives this summary of the casel®:—

“When conversion of a thing bailed is com-
mitted by a third person (ie, one who iz neither
bailor nor the bailee), the bailee can recover the full
value of the thing from the third party, although

1. Gf. section 2, Carriers Act, 1883, wﬁich, while defining “cemmon
catrier ?, excludes the Government.

2. See also Lane v, Cotron, (1701}, 1 Ld. Raym 646, where it was held
that th: Pastmaster General is not a_common carrier. In that case,
he was held not liable for the loss of Exchequer Bills in the post, though
there wus a powerful dissent of Holt Q. ]. See Winfield, Selected
T.egal Bssays, (1952), page 36.

:. S2e parafgraphs 24 —30, mira.

4. Section 148, Indian Contract Act, 1872,

=, Section 151, Indian Contract Act, 1872,

£, Sez the Winkfield, (1902) P-obate 421 (I1900—19230, All Eng, Reports
Reprin: 345, 349 (C.AC.

7. Sureet, Tonis (19593, pasge 35.

8. Sge Halsbury, 3rd Edn., Vol 30, page 176, fooinote (), and Vol. 2,
page 144.

3. Also see Winfield, Tort, (1563), Page 52.

-
0. Winfield, Tort (1563), pages §45—546.
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he [(the baileg) would have & good answer to the
hailor if he were sued for the loss of the chatiel.
Thus, inn the Winkfleld', mails wete lost in a colli-
ston between ships one of which was carrying the
mails, Now, the Postmaster General wag not liable
t0 the Senders of the letters and parcels for their
logs. Yet he was held entitled to recover their
value from the owners of the ship responsible for
the aceident. But he was also bound to pay to the
hailors any excess zhove his own interest and this
“servas to doothe o mind disconcerted by the notion
that & persom whe Is not himself the complete
owner should be entitled to recetve back the ifull
value of the chattel converted or destroyed.”

{iil) The Post Office i not an “involuntary bailee”.
It gets possession by choice? .

(iv) Since, however, the Post Office professes to
accept goods of a certain description for conveyance to
the addressee, it must be regarded as standing in some
position akin to a bailes!. Ax a matier of fact, there
is ope view, that a bzilment can exist independently of
contracts. But, apart from that, & person who receives
goods knowingly, and for certain service to be per-
formed thereon, cannot remain absolutely withowt
legal obligation, - Om 4his reasoning, the duty to take
reasonable care may arige, and an action may lie in tort
irrespective of contragt. The relationship existing be-
tween the gender and the Fost Office, and the nature of
the service performed by the Post Office {(apart from
statute), might impose on the Post Offlce the obligetion
1o take reamsonable care of the goodst. This is nearest
to the position of a private carrier, i.e, a carrier who is
not a common carrier.

(v) The discussion may appear to be academic in
view of the express provisions of seciion 6, But it is
useful to bear these points in mind, in order to appre-
ciate how section 6 has changed the rules that could
otherwise have prevailed.

I The Winficld (1902), Probate 42, overruling Claridee v. South Staffs
Tranozy Ce., (1862) 1 QB 422. See Holdswors®, His:ory of English
Law, vit, pagss 448 e seg., for the history of the matter.

2 Collins M.R. in The Winkfield, (1902), Probate 4z, 69.

3 As oo involuatary bailees, sas Winfield on Tor {1063) page 5321 by
Halsbury, 3rd Edm, Vol 2, page 9%, paragraph 1971 ~Burnett
* Conversion by an Involuntary Bailee ”, (1060 76 L.Q.E. 364.

4 Compare the discussion by Ewd Deaning ia the cis: cited in
patagraph 2g, supra.

5 Winfield on Tort (1g63), pages 7, citing his “ Provirce of the Law of
Torr ™ (1931), pages 97—99.

6 As o the theory that there s a gensral conoeption o the relations giving
riss w0 4 duty of vare;, see Lord AD’s judgment in Donoghus

. 7. Stgzenson, (1932), A.C. 562, and the discussion jn (1953), Current
LegalProbiems, 216, 238.
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35. It has been suggested!, that the Department -should
be empowered to make rules to impose time-limits for com-
pensation for loss .or damage in respect of postal articles.
The suggestion states, that sections 33, 34 and 48 “give
power to the Central Government to frame rules about the
lisbility of the Central Government”, It adds, that the De-

‘partment hag prescribed certain time limits within which

it will acrept complaints and claims in- resgect of payment
of campepsation with regard to loss or-damage in respect
of postal articles, but it has been found that the courts
have rejected. the cases on the ground that the time limits
fixed by the Department had no legal force as these sec~
tions do not empower the Central Government to fix time
Limits. The suggestion, therefore, is, that section 6 may be
amended to empower the Central Government to fix time
limits for the receipt of complaints or claims of compensa-
tion in such cases. '

36. On g study of the rules, we find that there zre cer:ain
rules® pregeribing time limits. Thus, rule 81(d) provides
that no compensation should be payable to the sender of
the insured articles, where the sender has not given inti-
mation of the loss within three months from the date of
posting. Rule 102 provides, that the Central Government
shall not incur any liability in respect of the sum specified
for remittance to the sender in respect of a value-payable
postal article, unless and until that sum has been received
from the addressee and unless a claim for that sum has
been preferred within one year from the date of posting
of the article. Rules regarcﬁng various postal articles can
be made under sections 33, 35, 36, 43 read with sections
48(a), and 74(1). Section 48(d) is also relevant ss to wrong
payment of a money order.

It is not necessary for us to eXpress any opinion as to
the validity of some of these rules, or to discuss the effect
of the provision in section 74(3) under which rules made
under the Act “shall have effect as if enacted by this Act.”
We are confining ourselves to the question whether the
suggestion to amend section 8 on this point should be
accepted. We are not inclined to aceept the suggestion. A
Tule of limitation annexes a condition to the exercise of &
right23. Ordinarily, a power to impose & period of limita-
tion should not be made exercisable by subordinate
legislation.

I. 8. No. g6 {Suggestion of the D'epartmem).
2. Rules 81 (d), 102°& 180D Indfan Post Offce Rules 1937

3. Of. E.S.L Corpn. v, Government of Madiiya Pradesh, A.LR. 1954 M.P*
75 775 te¢ also Selar Works v, E.3.1., A.LR. 1964 Mad. 376,
4. See also Miss Maria v. B.R. Bealigs, A 1R. 1067 Bom. 47z..



17

37. Tt has been suggested® that the liability of the Gov-
ernment snoutd be extended to registered articles. It IF
would not, however, be practicasle to accept this suggestion
in toto. Certain facilities zre given in respect of registered
articles.® To make the Post Uffice liable for the loss of
regisiered article; would practically amount {¢ placing re-
gistered articles pa the same Ieoling as insused arricles.
We are, however, recommending a limited provision® in
this respect.

38. A State Government* has suggested that a liability
for liquidated damages be imposed for negligence in the
delivery of letters. We think, that it would be impracti-
czhle to impose such a liability. We are not, therefore, in
favour of the proposed change.

39. With reference to section 6, g High Court has ex-
pressed. this view®., “The existing section 6 of the Indian
Post Office Act, 1398 gives complete immunity to the Gov-
ernment. In the opinion of the Court the principles laid
down by the Single Bench of the Allahabad High Couwrt in
ALE. 1830 All 672, should be given statutory recognition®
by amending section § of the Act so as to make the Post
Office liable where misdelivery, delay or damage t{o any
postal article is due either to negligence or dishonesty on
the part of the postal employees. The necessity of giving
the principles laid down by the Allahabad High Court o
statutory basis arises because it is a judgment of a single
Judge and may not necessarily be followed by the other
High Courts”.

This suggestion may be examined with reference to the
varicus categories of postal articles, namely:—
{i} ordinary;
(ii) registered;
(iii} V.-P.P.; and
(iv) insured.
For ordinary (unregistered articles). no change is desir-
able, The Goverament cannot be made liable, having re-
gard to the wvoluminous business that is transacted by the
Past Office. For insured articles, no change is needed, as
there are specifiec provision.” As to registered articles, we
are vecommending certain changes?
As to VPP, articles, the changes which we are recom-
mending will suffice®

. SNo. o2 (Sugsestion of 3 High courtil

. Indian Post Office Rules, 1933, rulss 58 t0 63,

. See section 28 (as proposed).

S.No, g7 (State Governrnent).

. 8.No. 167 (Suggestion of a High Court).

As to the Allahabad case, sez paragraph 20, supra.
. See section 33.

. See section 28 as proposed,

. Fee section 34 as proposed.
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40. Under the English Act! there is an exemption from
postage in respect of petitions to the Queen, Par-
liament, etc. (provided the conditions mentioned in the
section are fulfilled). We considered the question whether
the adoption of such a provision would be desirable. We
decided not to recommend any such change, as the exemp-
tion might be found to be unworkable, in practice.

41. Section 9, dealing with rules for the registration of
newspapers for transmission by inland post, has figured in
certain decisions, In one case,? the main point related to
the power of a Postmaster General to cancel registration
under the Rules. It was held, that if the Postmaster Gene-
ral once holds that 3 magazine comes within the purview of
section 9, then it is not open to him, on the same set of facts,
to come to a different conclusion afterwards, during the
reriod when the registration is in force, and to cancel re-
gistration on that ground. Every successive Postmaster
General cannot, while the registration is in force, cancel it
on the ground that the newspaper does not satisfy the pres-
crived conditions. There is also a discussion in this case
alwout the meaning of the expression “current topics”, used
in section 9(2), opening paragraph. No amendment of the
section is, however, called for.

In a Bombay case?® it has been held, that the right to
concessional rates under the Act and rules thereunder is
not a fundamental right under article 19 of the Constitu-
tion, where registration as a “newspaper” is denied to a
short-story magazine.

42, A reference has been made in a previous report of
the Commission* to the Post Office Act, 1813, which enables
newspapers published in the British Dominions to be regis-
tered in England as rcgisiered newspapers under the Post
Office Act, 1908. The Act merely confers a privilege upon
newspapers published in India and cireulating in England.
A suggestion, however. has been made in the Report that
the Ministry concerned may consider this statnte zlong with
other postal arrangements between India and the UK.

Attention may, in this connection, be invited to the
power of the Central Goverhment to make rules under sec-
tion 9 (providing for registration of newspapers for trans-
mission by inland post as registered newspapers). The
significance of registration is mainly for the purpose of
postal rates, because, as would appear from section 7(1} und

1. Section 5(1), proviso, English Act.

2, Kali Charan v. Postmaster General, AIR. 1956 All. 87, Ho.

3. Sevantilal v, V. D. Dalvi, ‘AILR, 1961 Bom. 105, 110, paragraph
23.

4. Fifth Report of the Law Commission (British Statutes applicab'e
to India), page 65, bottom, and page 66, top, entry Nc¢, 220,
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“the First Schedule 1o the Act, the Central Government, in
fixing the rates of postage, fixes different rates for register-
ed newspapers as a class of postal articles, as contrasted
with other postal articles. Now, the conditions for regis-
tration in section 9(2) do not require that the newspaper
must be published in India. Accordingly, there is nothing
in the Act itself to bar registration of foreign newspape:s
it atherwise permissible under the Act and the rules made
thereunder. Reference may also be made to section 10 of
the Act, under which, when arrangements are in force with
the U.X., or with any British Possession or foreign countr¥
for the transmission by post of postal articles belween India
ané that eountry, the Cenral Government may, in confci-
mity with such arrangements, declare the postal rates and
other sums chargeable in respect of such postal articles.

43. The matter would not, therefore, require an amend-
ment of the Post Office Act. The relevant provision in the®
jatest Act on the subject in the UK —the Post Office Act,
1053 —is section 13(1){b), under which a publication is re-
gistrable under section 12 as a neWwspaper if it is printed
and published in “the British postal area or some other
part of Her Majesty’s Dominions or. .. India (provided I-
satisfies the other general conditions of registration). Under
section 15 of that Act, where arrangements have been made
with the Government of any other country or postal admin-
istration for the conveyance of postal packets between the
British pestal area and places cuside the area, regulations
may be made for carrying the arrangements inte adect and
other matters.

44 The constitutional asperis of section § have been
dealt with separately.’

45. With reference to section 8{2){a), the foilowing
suggestion was made® in the Department’s commence on our

draft Report:-——

“One of the eonditions provided in section 9(2) of
the Act is that the publication gpplying for registraticn
for concessional rates of postage, should come out at
intervals of not more than 21 days. There mway bs
need for reducing the frequency. Tv is felt thzl rc
periodicity regarding the intervals within which a pub-
lication should come out, need be stipulated in the Act.
This may be left to the Central Government 1o pres-
eribe by framing necessary rules under this section.
1t is suggested that this section may be suitably
amended.”.

1. See Appendix 4.
2. No, 155 {Suggestion of the Depariment)

Section g—
Constita-
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In our view, this is a matter of policy, and we would
express no opinion thereon.
goetion 11— 46. With reference to section 11, the following sugges-

Servi . ;
sf::';g. tion has been made relevant to service stampst:-—

“Under section 11 of the Act, addressees of the-
articles sent under deficit service postage are liable 1o
pay the deficit postage with such extra postage as is.
charged by the postal Department before the postal
article is accepted, or to refuse payment of the postage
and return it to the sender. In view of these provi-
sions, even important and urgent articles may some-
times go undelivered for fault of the sender if sufficient
postage is not affixed. It is, therefore, suggested, that
in regard to postal articles sent under service postage,
postage should not be collected from the addressee, but
it may be delivered and the postage so collectable from
the addressee may be collected from the sender only,.
following the same procedure as provided under section
27(2) of the Act.”.

The position, as stated in the suggestion, is true®. It
would not, however, be practicable to collect the deficiency,
once the postal article is delivered.

(The suggestion states, that the procedure in section 27(2)
be followed, but that would be cumbersome). The suggesi-
ed change cannot, therefore, be adopted.

47. A State Governmeni had, in its comment on the
draft report, stated as follows®: —

“It appears to this Government, that great incon-
venience and at times great prejudice, may be caused,
if the provisions of section 11 are followed even in the
case of postal articles sent under service pestage, but
insufficiently stamped. The postal articles concerned
may be a letter summoning a candidate for a post for
an interview or a letter addressed to the Public Works
Department of a State for arranging the accommoda-
tion of some Minister or superior officer of the Central
Government in the State Guest House or 3 dak bun-
galow. It appears to this Government that in the case
of insufficiently stamped pastal articles sent under Ser-
vice Postage, it will be quits easy to make a note of
the particulars of the sender by the Post Office at the
delivery and then to recover the deficit postage
from the office which had sent it. Tha collection will
be by way of mere book transfer.”.

1. 5.MNo. 114 (A State Government). .
2. Rules 181(x)a) and 182, Indjan Post Office Rules, 1933,
3. 8.No, 170 (Comment of a State Government),
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We considered these points, but we came to the conclu-
:sign that no change is possible. It would not be practicable
to recover the deficiency, as elaborate records will have 1o
be kept before delivery.

48. It has been suggested! that we should insert, in the
Post Office Act, a provision authorising postal officials 1o
delain articles liable to customs duty for examination and
assessment. Existing provisions of the law® are, in our
.gpinion, adeguate, and no change appears to be necessary?,

49. We have considered a suggestion? to add a provision
as to forged money orders and fictitious stamps. The exist-
ing provisions of the law appear to be adequate® and no
change is necessary.

50. Section 18 deals with the re-delivery to the sender
-of postal articles, and with the recalling of postal articles.
As has been held by the Supremie Court the right of the
sender to reclaim a letter is not an absolute right, as it is
left enfirely to the postal authorities to decide whether a
letter onee posted should be returned to the sender. The
negative proposition given in section 18(2) sufficiently
brings cut this aspect emphasised by the Supreme Court.
“This section need not be disturbed, -

51. With reference to section 18, we have received a
suggestion’ {0 empower the Government to make rules for
changing the name and address of the addressee. We feel,
that 5 wide power to change the name and address may be
abused. The suggestion has not, therefore, been accepted.

52. The constitutional aspects of section 19 have been
dealt with separately.®

53. It has been stated,® that there is some repetition be-
tween sections 19{1} and 19(2), and that the section should
be recast. It may be that there is some overlapping. But.
in the absence of any practical difficulty, no change nesd
be made.

54, The constitutional aspects of section 19A have heen
dealt with separately.1

85. The constitutional aspects of section 20 have boen
separately dealt with® ‘

1. 5.No. 96, last paragraph (Suggestion of the Department).

2. Sections 13, 24, 244, 25, Post Office Act, and sections 22 to 24, Cus-
toms Act, 1962 (52 of 1962) may be seen,

. See also paragraph So, infra.

. S.No. 838, .

. Sections 4635, 471, 263A, Indian Penal Code, read with secticn 1777
Post Office Act, ’ AT

Tncome-tax Commissioner v, Ogale rlass Works Lid., (1 1 S.C.R
185; A LR. 1954 8.C. 420. » (1955) !
7. 8.N». 96 (Suggestion of the Department).

. See Appendix 4.

g
9. 8. No. g €(Suggestion of the Department),
10, Se: Appendix 4,
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58, We apprehend that, with reference to clause (a} of
section 20 (cbscene articles, etc.), the power fo destroy the
obscene article under section 23 (3) (b) of the Act read with
the rules,! as exercisable ynder the existing procedure, may
perhaps be invalid, as such a restriction may not be consi-
dered “reasonable’” within article 19(2) of the Comstitution.
Reierence has been separately made® to the case-law relat-
ing {o analogous Acts and to comparable provisions in the
Youag Persons, ete, Act, the Cinsratographs Act, ete,
which provide for review or other suitable safeguavds.
Notiee o the sender and to the addressee seems to the
minimum safeguard which can be devised from the point
of view of procedural reasonableness. We, therefove, ve-
commend, thai, before destruction of the obseene article
under gection 23(3)}) read with section 20{a), nuiice should
be given to the sender® and to the addresses.

We think that the new proviso should be confined o
action under section 20(a).

5%. In its comment on gur drait Repot, a State Govera-
menit had stated: —

“From the point of view of an invasion of the
sender’s freedom of speech and expression, the fwo
clatses of the section {section 20} stand on the zame
footing; and action, which may amount to destrueclicn,
can be taken under section 23(3X(b) in respect ol arti-
cle sent in contravention of clause (a).... In the opi-
nion of this Government, the proviso suggssted to be
inserfed after section 23{3)(h} should refer to clause
(b} of section 20 as well... . The Postmaster Generai
is the sole and final judge whether an article comes
within <he misctiz=? of zection 19 or 154, Thizs Sovern-
ment, therefore, thinks thay the proviso saggesied
by the Central Commission should be recast so as to
make it 4 proviso to the whoie of section 23(3) and to
include in it a reference to all the sections concerned,
namely, section 19, section 18A and both the clauses of
section 20.7.

A High Cour:? had also suggested, that clause (b) of sec-
sion 20, should be mentioned in the provise to section
23(3)(b) as proposed to be added by us.

58, In pur view, however, no such change is required.

Casges under section 19 and 19A wouald hardly raise ques-
tions of freedom of speech. As regards sectioa 20(b), it is

1. Rule 217, Indian Pest Office Rules, 1933, )

2. See Apvendiz 4 (Constitutional aspecrs of cerin seeLicrs ).
3, Cf. sectjon 24, Post Office Act.

3. =, No. rye tComment of a Stare GOvernmens),

5. 5 No. 167 (Comment of a High Ceartl,
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not necessary to provide for notice, ete., because section
20(b) relates to postal articles containing on the cover, elc,,
obscene, etc., writing, and the present procedure is not
likely to be regarded as unreasonable.

59. The following suggestion! relevant to proposed sec-
tion 23(3) (b), was made in a comment on cur draft Re-
port:—

“As regards sections 24, 27 and 27B, in each case, it
ig a provision for a notice on the addressee and not on
the sender. Of the three sections mentioned above,
section 27B also provides for an opportunity for test-
ing the validity of the action of the Postal authorities,
for it gives a right to “any person interested in the
article” to apply to the State Government for relie?
and if that application fails, to apply to the High Court.
Further, it is to be considered whether express provi-
sion should not be made for a right of the person
notified to seek relief from other authorities. To this
Government it seems that it will be better and more
in conformity with the recognised method of amending
statutes, 1o adhere to the scheme of the Act and frame
?h;a proposed proviso on the lines of section 27B(2) anc'
3).7.

We have carefully considered the comment.

In our view, section 27B is too cumbersome, and need
not be followed. Moreover, section 27B is meant for sedi-
tious articles, while section 23 (3) (b}, provise (proposed) is
intended for obscene articles.

60. With reference to proposed proviso to sectior.
23(3) (b), the following comment has been made? by the
Department:

“The proviso to section 23 may be amended tc
prescribe a period of less than one month in respect
of explosive or obnoxious or deleterious substances, as,
for obvious reasons, it would not pe possible or desir-
able to keep such substances in the post office up to a
period of one month.”.

It may, however, be pointed out, that the proposed pro-
viso® is not relevant for erplosives, ete.

No change is, therefore, needed in the proposed proviso.

61. We have received a suggestion* 10 add a new clause Suggestiors

in section 20, to the effect, that no person shail send by post

. 8. No. 170 (Comment of a State Government).
. 3. No. 169 (Comment of the Department).

- Section 23(3Xb), proviso (As proposed).

- S. Ne. 81 (A State Government).
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any article which is prejudicial to the security of India,
or which is likely to bring India into disrepute with other
countries or which questions the territorial integrity of
India. We think, that the existing provisions of sections
20(b) (read with section 61), 26 and 27B (i¥(ii), Post Office
Act, and section 124A of the Indian Penal Code, and the
general law of abetment snd conspiracy under the Indian
Penal Code and the Criminal Law Amendment Aet,! deal-
ing with writings questioning the territorial integrity of
India, are enough. In the absence of any practical Jiffi-
culty; it would not be advisable to insert ¢ wide section in
the Post Office Aet, particularly when there is no such gene-
ral erime of “acts prejudicial to the security of the State”
{apart from the provigions in the Defence of Indiz Dules
and other similar special or temporary laws).

62. We have received a suggestion® to add, in secticn 20,
the following, namely:—

(i} communication with the enemy, etc., and
{ii) communication in the nature of disclosure of
official secrets.

As regards communications of the first type, section 26,
Post Office Act, is the appropriate section, and section 20
need not be amended for the purpose.

As regards communications of the second fupe, penal
provisions of the Official Secrets Act? appear to be suffi-
cient. That Act, it ig true, does not empower the intercep-
tion of communicationst If the supgested addition (in
section 20} is intended to attract the provisions of section
23 (under which the articles can be destroved), then the
power is likely to be abused. The snggestion has not,
therefore, been accepted>,

63. It kas been suggested?® that in section 20 (b), the
words “nbjectionable or any matter which is an offence
under Tndian Penal Code or any other law"” should be add-
ed. The expression “chjectionable matter”, however,
would be very vague, and the wording “any matter which
is an offence under the Indian Penal Code, ete.” would be
very wide. We have not, therefore, accepted the sugges-
tion.

64. The constitutional aspects of secticn 21 have been
separately deslt with.”

1. The Criminal Law Amendment Act, 1961 23 of 1961).

2. 8. No. 108 (Suggestion of a Deputy Inspector General of Police)
3. The Officigl Secrets Act, 1923 (15 of 1923}, sections 3(1)(c, 5(T)(3),
siay, 6(3) ete. ’

. The power under section 11, Official Secrets Act, 1923, is ofa limized

nagure.
. As to general power of interception, see scction 26, Post Office Act.

. 8. No, 108 (AD.1.G. of Palice?,
. See Appendix 4.

=1 ThuA
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85. We have received a suggestion' {o insert a provision
regarding the maintenance of a register in the Post Qffice
for articles sent under a certificate of posting. This would
unnecessarily increase work, for which the fee charged
would not be commensurate. A change in the law is not
needed. If unserupulous persons succeed in getting a cer-
tificate without actually posting a letter (as stated in the
suggestion), the proper remedy would be to see that the
letter is posted before the certificate ig issued. In fact, the
rules® do provide that the certificate shall be presented to
the officer on duty at the post office alongwith the article
to be posted.

66. With reference to articles sent under certificate of
posting, a State Government has, in its comment on the
draft Report, stated®: —

“In the opinion of this Government, the Rule re-
ferred to (Rule 195) constitutes no safeguard at all,

Section 21
(1)(0) =

Certificate
of posting.

because the guarantee of a certificate  of posting is, -

wherg it is abused, abused in collusion with the officer
who stamps the postal seal on the certificate. If he is
a colluding party, he cannot be depended on the insist
on strict compliance with the Rule. A register in which
all articles sent under a certificate of posting would be
entered serially and in a chronological ocrder would,
on the other hand, make such abuse almost impossible,
because tampering with such a register or making fic-
titious entries in it, would not be easy. Nor can it he
said that the work of maintaining such a register will
be unduly heavy.” ‘ ‘

We have carefully considered the point raised in the
comment. But we think that no such change is needed.

Even if it were practicable to provide for a register of
articles posted under certificate, that cannot constitute a
safeguard against collusion. An entry can be made ficti-
tiously even in the register which is suggested in the com-
ment under consideration.

67. It has been suggested,® that section 22(2) be deleted,
as there are no separate parcel posts. We have not accept-
ed the suggestion, as the existing provision is harmless.

68. The constitutional aspects of section 22 have been
separately dealt with.®

1. 8. No. 108 (A D.I.G. Police).

2. Rule 195 (1), Indian Post Office Rules, 1933.

3. S. Mo. 7o (Suggestion of a State Government),
4. 8. Mo, 96 (Suggestion of the Department).

5. See Appendix 4.

Section 22.

Section 3.
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68. We have received a suggestion® fr € -
ment to add “Syperintendent %? Post Dfﬁmgles”thm I;gg?u
23(3) (a). Having regard to the fact that under section
23(3) (a) aily postal article sent by post in cottiravention
of the provisions of sections 1% and 194 can (under the
authority of the Postmaster General) be opened and
destroyeds, it is not desirable to extend the scope of the
seclion in this manner. We have not, therefore, accepted
the suggestion.

70, In its comment on the draft Report, the Department
reiierated its suggestion, stating that “leaky articles are
received in a large number in post offices and every case of
destruetion of such articles has to he referred to the Post-
?asteg General and this unnecessarily takes considerable

ime”,

We do not, however, think that it is wise, o give the

_power of destruction to lower officers. Delay should not he

caused even by the existing provision, because in cases of
urgency, tstructions can be chiained by phone.

7l In its comment on our draft Repart, a State Govern-
ment! had stated that section 19 prohibity the iransmis-
slon by post cf, inter alia, explosive, dangerous or daieteri-
ous substance and also of living creatures and things like-
ly to injure postal articles or officets of the Post Office. If
a postal packet wzs found to contain such subsizaces or
creaiures ar things, it would (it was stafed) be dzngercus
10 wzll for the direeon of the Postrnzsier General befors
the articles were destroyed. In tne opinion ol the State
Government, therefcre, the suggested addition® of the
Superintendent of Post Offices should be made to section
2B (a).

The Comment was discussed before us at length. In
our view, no such rhange is needed. It may be noted, that
even under the suggesied change, the directions of the
Superintendent wauld have to be awaited, so that the pesi-
tlon may not be belter

72, We have already recommended® a supilable amend-
reent in section 23 (3) (b), with reference to the power to
destray ohgeene ariicles,

1. 8. Na. g5 (Suggestion of the Department). ) .

2. Becyion 19 deals with injurious acticles, and section 1 A_deals with
tickers, advertisements, etc., relating 1o lotteries not muthorised by the
CarwzrThrae, )

3. 8. Wz, 159 (Suggesio-t of the Departiment).

4o 5. Mo, 770 (Comments of a State Government).

5. Paragraph 79, supra.

6. See paragraph 56, of sed., cupra
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Such a provision appears to be necessary, having re-
gard to the consideration that a determination as to whe-
ther an article is or is not obscene should not be left to the
Postmaster General without some such safeguard.

73. We have considered a suggestion! to add “police
officers” in sections 23 and 27. It is not in our view desir-
able to confer the powers under these sections on police
officers. Wi do not, therefore, accept this suggestion.

74, The constitutional aspects of section 24 have been
separately dealt with.2

75. Section 24 does not, in our view, apply to acticn
under other sgctions of the Post Office Act itself3

In its commment on our draft Report, a State Govern-
ment! had stated as follows: —

“This Government cannot agree that the opening
words of section 24 exclude its application to cases
under the different clauses of section 23, though it may
be otherwise excluded. So far as opening words of sec-
tion 24 are concerned, they constitute an all-embracing
provision for a notice in all cases of receipt by Post
Office for delivery of articles sent in contravention of
the Post QOffice Act as well as other Acts. The notice,
however, will have to be a notice to the addressee.....”

The State Government, further, observed that the real
difficulty is that the opening words of section 24 cannot, at
least in thie case of some of the postal articles, be reconcil-
ed with the second proviso, and therefore how those
general words are to be consfrued in their bearing on the
duty of giving notice, is a question.

76. The matter was discussed at length before us. The

history of the opening words of section 24 (substituted by
the Amendraent Act of 1912) was looked into. In our view,
section 24 does not apply to the matters provided for in
sections 19 to 23, having regard to its history, and also
having regard to the consideration that the words “Except
as otherwise provided in this Aet” are adequate to ex-
clude the operation of the section in relation to cases
specifically provided for,

. S. Mo. 108 (A D.I.G. Police).

. See Appendix 4.

. See also Appendix 4, under section 1A,

» S. No, 170 (Comment of a State Government).

LTV I - )
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We may, in this connection, refer to the relevant part

of tne statement of Objects and Reasons to the Amend-
ment. Act of 1912'—

“Clause 5—The absence of any definition of “con-
traband goods” in the existing Act has been repeated-
ly felt, and it is proposed to substitute a defining phrase
making it clear that the provisions of section 24 are
applicable to goods of which the import or transmis-
sion by post has been prohibited wunder the Excise,
Opium or other laws”

77. It has been suggested?, that the power under section
24 be delegated to the Postmaster General, instead of the
Director General. This seems to refer to section 24, First

Proviso. This is an important power, and no change is
desirable.

78. In its comment on our draft Report, a State Gov-
ernment had stated?®;—-

“This Government thinks that the first proviso to
section 24 should be so amended as to make the calling
in of two respectable witnesses, whenever a postal
article is opened in the absence of the addressee or his
agent, a universal rule, compulsorily to be followed in
all cases without any direction of any higher author-
ity.”

In our view, no such change is needed. In a small vil-
lage, it may not be practicable to call witnesses.

79, The constitutional aspects of section 24A have been
separately dealt withi

80. With reference to section 24A and the Customs Act,
the following suggestion® was made: —

“Section 24A »f the Act empowers the Department
to hand over postal articles for customs examination
fo customs authorities. In actual practice the articles
are being detained for customs examination in foreign
post offices, but there is no provision for this in the
Act. The Sea Customs Act, 1878, does not provide for
the delivery of articles to the customs authorities, but
provides that articles may be kept in the custody of
the post office. The provisions in the two Acts are not
consistent. It is felt that the law must be consistent,

t. Bxtract from the Statement of Objects and Rcasons to -he Bill which
led to Act 3 of 1912,

. 8. No. 06 {Suggestion of the Department).

. 8. Mo. 170 (Suggestion of a State Government),
. See Appendix 4.

. 8. No, 169 (Suggestion of the Department}.

W

i
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and there should be nc conflict between the two
enactments and, therefore, this discrepancy is pointed
out to the Law Commission for such action as may be
deemed proper.”

The statutery provisions on the subject were examined
by us. It appears to us, that there is no discrepancy. The
subject is mainly governed by section 94 of the Customs
Act, 1962, whicl: lesves the malter plastic!-2,

81. The constitutionsl aspects of section 25A have been
separately dealt with®.

82. Seciion 26 of the Act provides, that on the occur-
rence of any public emergency or in the interests of the
public safety or tranquillity, the Central Government or a
State Government or any authorised officer may, by order
in writing, direct that any postal article or class of deserip-
tion of postal articles in course of transmission by post
shall be intercepted or detained or dispesed of in such
manner as the authority issuing the order may direet,

83. Section 26, thus, imposes a restriction on the right of
freedom of speech and expression, guaranteed by article
139(2) (a) of the Constitution, and the guestion has to te
considered whether the restriction would ke va'id. The
permissible heads of restriction under article 19(2) of the
Constitution (so far as is relevant) are—“security of the
State®, “public order”, incitement to the commisgion of
an offence, and friendly relations with forsign States, If
would be desirable fo bring the language of the section in
line itk the permissible tpads of restriction, The expres-
sion “pubiic emergency” in section 26 appears to be very
wide, because, if the “emergency” is not of such a nature
as to affect the security of the State or public order, the
provision would travel beyond the permissible heads of
restriction.

84, It may be of interest to know the history of section
26. In the Bill which led to the Act, in the notes on
clauses?, it was merely state, that the clause was bas=d
en the anzlogy of the Indian T=legraph Act, 1885 (chwious-
1y, the reference was to section 5 of that Act). When, how-
ever, leave fo introduce the Bill was sought for, Sir James
Westland explained, that “in this respect we copy the
English law”. Referring to a BRBill which had been intro-
duced jn Parliament two vzars earlier, he szid, that the
English Bill did not direetly make any special provigion of
. See section 340k}, Customs Act, 1962 {52 of r1o52).
2. See aleo paragraph 48, supra.

3. See Apperdix 4.
4. Gazette of Tadia, Movember 6, 1967, page 385,

Section 254..

Section 26,
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this kind, but it implied it in imposing penalt

sing upon a Post
Of}ilice officer, who delayed or interceliated y‘axrl)y article
-otherwise than by direction of the State. In the Report of
the Select Co_mmitteel, Shri P, Ananda Charly, in his note
of dissent, said, that after action is taken under the clause,
the ground_s for it should be published; to hush up an affair
'was, he said, bad policy, while to give publicity would be
a tangible warning to similar offenders. He stated, that
the balance of advantage to thie public, for whose protec-
tion the power was being taken, was 1o place even the
Government under the reign of law.

35. When the Report of the Select Commitiee was dis-

cussed in the Council?, Shri P. Ananda Charlu repeated his

objection to the clause, He said, “a strong and just Gov-
ernment, above all others, must not shrink from daylight.
The power in question is one which, it seems to me, must
be as abhorrent to good Governments &s to the public, and
good Governments should themselves provide .effectual
checks and safeguards to render it impossible for bad Gov-
ernment...... readily to resort to arbitrary or high-handed
proceedings.” Shri Bishambar Nath also pointed out, that
without due publicity about the occurrence of any “public
emergency”; the power may be regarded as arbitrary.
The clause was, however, passed without amendment.

86. A detailed note examining section 26 in the light of
article 19(1)(a) of the Constitution, and discussing other
relevant aspects, is attached to this Report®.

The important points indicating our conclusion on the
subject are: —

Point No. (1).—The expression ‘'public emer-
gency” in section 26(1), Post Office Act, may not be
enough to make the power of interception of postal
articles valid with reference to the freedom of expres-
sion, =8 it may embrace situations not falling under
article 19(2) of the Constitution?.

Poirt No. (2).—In order to bring section 26 into
conformity with article 12(2) of the Constitution, it is
necessary to eonfine the section to the various heads
given in article 19{2) of the Constitution, so far ag its
operation in respect of letters, books, postezrds and
newspapers is concerned.

[Other postal articles would not ordinarily raise
questions of freedom of expression, {when the articles

1. Geaette of India, March 12, 1898, part V, page 212

2. Gazetre of India, March 28, 1398, part VI, pages’ 285 to 287,
3. See Appendix 5.

.4. See paragraph B3, also.
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are intercepted in post). Hence, it is not necessary
to disturb the operation of the section in relation to
them.]

Point Neo. (3).—Section 26(2), Post Office Aet,
may be omitted, as the legislature cannot bar judicial
review of umconstituticnal action taken under a see-
tion. The wvires of an interference with the ireedom of
expression, when challenped, have to be examined on
a consideration of the question whether, in point of
fact the interference is attributable to a permissible
source under article 19(2) of the Constitution.

Point No. (4).—Section 26, sub-section (1) need
not be disturbed. Our recommendation to bring it
into conformity with article 19(2) of the Constitution,
recorded above’, should be implemented by adding a
new sub-section in section 26, to the effect that the
power of interception, etc, shall, in respect of letters,
books, postcards, and newspapers, be exercised only n
the interest of the security of the State, public order,
friendly relations with foreign States or preventing
incitement to commission of an offence. (Other heads
of article 19(2) will not, in practice, be important for
the present purpose}.

87. 'With reference to section 26, it was noted? that the
amendment is acceptable to one of the Ministries of ike
Government of India. :

88. With reference to section 26 (as proposed), the
comment of a State Government® on our draft Repo-t
raised certain points. The first was—

“(1) This Government doubts whether it is at all
necessary or proper to attach to section 26(1), in ex-
press terms, the limitations impoesed by the Constitu-
tion.”

In our view,

it is necessary to amend section 2§, as proposed.

89. The comment of the State Government®, further,
says—

“In so far as the proposed sub-section ignores the
other freedoms of which also section 26(1) is restric-
tive, it is defective.”

The point had been considered by us before formulating
our proposals. Ordinarily, it is letiers or newspapers whica
would be intercepted, under section 28, and their intercep-
tion would not affect the freedom to carry on business, the

. See Peint No, (2), gbove,

. 8. No. 169, read with S.No, 174.

- 8. No. 170 (Commsnt of a State Government).
. 5. Mo, 170 {Cominert of a Stten Government)

e b by

Section 26
and com-
ments re-
ceived on
the draft
Report..,
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freedom ‘o bold oroperty, etc. Hence, the other fundamen-
tal rights sre not of practical ¥mporiance ia relation to
section 26, In any case, so far as the other fundamental
rights are concerned, the permissible restrictiins wunder
article 19 zre wider, than those under Ireedom of expres-
sion.

80. The State Government’, in its comment, has stated—

“One of the occasions on which the power under
section 26(1l} can be exercised, is occurrence of any
“public emergency”. But it seems to have been overlcoked
that tae words “putlic emergency” used in sectior. Z6(1)
are perfectly general and must also inciude an emergency
prociaimed under Article 352 of the Constitution”

The comment is not acceptable tv us. It ig precisely be-
cause the expression “public emergency” is very wide—
much wider than the language of article 19, and that is why
a difficulty may arise?-s,

91, The State Government's commeni*, further, says—

“{iv) Section 26 (1) authorises interception or de-
teation of a postal articdle in the esarse of its transmis-
gion by post. It is not clear to tais Government wky,
if a notice to the sender was considered necessary in
the case of action taken under section 23(3){b), no
notice should be considered necessary in the case of
action taken under section 26(1).”

Now, we should point out, that there is = distinection
between the situation envisaged by section 26, {on the one
band) and the situation envisaged by section 23 (in rela-
tion to obseene articles} {(on the cther hand),

Action under section 26 is faken i  urgsncy  and,
{usuzlly) for reasons of security of Statz. Notice to the
sender would not be practicable. In our view, in consider-
ing the constitutionality of section 26-—if it should ever he
contested on the ground of want of notice— this distinction.
could be very properly relied upon.

92. Another point made by the State Goverimment® wilk
reference o the recemmendation for deletion of sub-section
(2} of zection 26 is this—"*This Government i3 unable to
support the recommendation. Whether a public emergency
existed at a certain point of time or did not, cannot e jus-
ticiable by che Court mor can a Court decide whether a
particular act was done in the interest of punlic safety or

— —

. 8. Mo. 170 7A State Government),
. Sge paragraphs 83 to 88, supra.

. See also Appendix s.

. S. No. 170,

. 8. No. 170 [A State Government),

g W OH
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tranquillity, except perhaps when malice is alleged. It
may further be pointed out, that whatever an Act of a
Jegislature may say, the jurisdiction conferred on the High
Courts by Article 226 of the Constitution and that con-
ferred on the Supreme Court by Article 32, can never ke
taken away and, therefore, no uneasiness need be felt about
suh-zection (2) of section 26.

We do not agree with the comment. The wvires of an
action (when challenged) have to be examined with re-
ference to the question whether, in point of fact, the action
is constifutional.

93. We have considered the provisions of section b, Tele- Recommen-
graph Act, which are similar to seciion 26, Post Office Act, Zation re-

Our recommen lation as fo section 5 of the Indian Tele- ng,i“‘s’f’““'
graph Act' is as follows: — '}::lcgrap]l
Act.

(2) Section 5(1) (&) of the Telegraph Act may be
similarly amended, i.e. on the lines on which section
26, Post Office Act is to be amended?®.

{b) Section 5(2) of the Telegraph Act may be
omitted, for the same reason for which section 26(2),
Post Office Act is to be omitted.

{c) As a result, section 5, Indian Telegraph Act’
should‘be amended to run somewhat on these linesg:—-

“5, On the occurrence of any public emergency, Power for
ar in the interest of public safety, the Central Gov- Govermnment
ernment or a State Government or any officer t@ take pos-
specially authorised in this behalf by the Central 5fS5on of
Government or a State Government, may— telegraphs

nd .
{a) take {emporary possession of any ger ifﬁ:;

telegraph established, maintained or workecl cepticn of
by eny person licensed under this Act; or MeSSAges.

{(b) order that any message or class of
messages to or from any person or class of per-
sons, or relating to any particular subject,
brought for transmissior. by or transmitted or
received by any telegraph, shall not be trans-
mitted, or shall be intercepted or detzined, or
shall be disclosed to the Government making
thf: order or an officer thereof mentioned in the
order:

Provided that an order under clause (D)
may be passed only when such order is re-
quired in the interests of the sscurity of the

1. The Indian Telegraph Act, 1885 (13 of 1885).
2. Sec paragraphs §3-86, supra, as 1o the section 26, Post Office Act,
3. Indjan Telegraph Act, 1885 (13 of 1885).

4. This is a rough draft only.

561 Law.
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State, friendly relations with foreign States or
public order or for preventing incitement !o
the commission of any offence.”

-

Section 27, D4, As to section 27, the discussion regarding section 28
: be zeenl,

Section 27B.  $5. The constitutional aspects of section 27B have been
separately dealt with?

Sections 28 96. The following suggestion?, relevant to section 28,
and 29— a5 considered by us—

Court No.

fices sent . “Sometimes certain notices sent by the Courts or

Government Offices are returned back on the plea of
nen-availability of the parties which indirectly helps
the parties in delaying matters or escaping appearance,
To avoid such recurrences, in every case of non-
delivery or by non-availability of the addressee, it is
suggested that a certificate may be obtuined from the
village Munsif and Sapanch of that particular place to
that effect, and the certificate so obtained may be pro-
duced alongwith the letter or notice which is to be
returned.”

97. Our conclusion on the point raised in the suggestion®
may be thus summarised—

(a) The necessity of ensuring proper delivery of
court notices cannot be denied. It may not, however,
be practicable to require the postman to go to a village
Munsif (or other corresponding authority), and it is
also doubtful if the suggested provision will improve
matters much. Hence, the suggestion could not be
accepted in toto. -

{b) But, the question of requiring a legibly written
endorsement by a higher postal official in the case of
all registered articles which are unserved or returned
as “refused”, was considered by us. We think, that
such an endorsement, specifying the name of the post-
man who gave the report, would be useful, as a safe-
guard . for ensuring that proper efforts were made to
effect delivery. We recommend that the rules under
section 29 be amended for the purpose. We may note
that this recommendation of ours has found the
approval of one High Court?, in its comment on the
draft Report which we had circulated, and has not heen
objected to in the other comments.

1. See paragraph 73, supra.
2. See Appendix 4

3. 8. No. 114 (A State Government).
1. Paragraph o8, supra.

5. 8. No. 163 (A High Court).
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There should be ne special fees for such an endorse-
ment. The intention is, that the feeg for registration
(which are charged at present) should suffice for this

extra facilityl.

[With reference to rules under section 28, the fol-

lowing suggestion has been made®:—
. L3

“As regards section 28, the suggestion of the
Commissieri in case of non-delivery is acceptakle
with this provisa that the name of the witness
before whom the article is tendered should be
mentioned and his signature obtained, wherever
possible.”

In our view, this would not be practicable.]

(¢} Further, in the case of summonses, notices and
other similar documents sent by courts or other autho-
rities empowered fo issue them, where they are sent
by registered post, a special form should be obtainable
by the sender on payment of an extra fee. This would
be something like a “declaration” by the postman,
analogous to the affidevit of a process-server required
under tha Civil Procedure Code®

We recommend, that necessary amendment be made in
the rules made under the Post Office Act.

98. The comment of a State! Government as regards our
suggestion® in case of delivery for a declaration by the
postal peon was—"“the affidavit of the postal peon as in the
case of process server under the Civil Procedure Code
should be insisted upon so, that it may be evidence in
Court till rebutted”.

In our view, however, an affidavit would not be practi-
cable in the case of postal peons.

99, We have considered these points® in detail, in view
of the fact service of summons, ete, by post is now in-
creasingly employed’-.

1. As to the existing facilities for registered articles, see Rules 62, 63
64(1) and 65, Indian Post Office Rules, 1933.

2. 8. No. 170 (Comment of a State Government).

3, See Code of Civil Procedure, 1908, Appendix B, Form No. 11, pre-

scribed with reference to Qrder 5, rule 18 {Affidavit of process-server).

4. 8. No. 170 (Comment of a State Government).

5. Paragraph 97, supra.

6. Paragraphs 96 to g8, supra.

7. Cf. Code of Civil Procedure, 1508, Order 5, Rules g-10 {as amended
locally), Order 5, Rule 20A (as added by local amendments) and
existing Owxder 5, role 20A(2).

R Sez also Twenty-seventh Report of the Law Commission .(Code of

Civil Procedure 1908), page 46, Order 5, Rule 194, {Proposed and
Notes at page 136,
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Occasions for setting aside an ex parte decree on the
ground that the defendant did not actually “refuse” the
summons served by registered post, often arise™2, and in
the absence of some reliable evidence it is difficult later to
prove the refusal. The proposed changes may be of help
in bringing some proof into existence.

100. Reference may also be made to the various statutory
provisions as to letters sent by post®-2-3,

101. As to service by registered post, the under-mention-
ed cases may be seen 07881017

102, In the comment of a State Government'? on our
draft Report, the following suggestion was made (The sug-
gestion was made under section 6):—

“It appears to this Government that some relax-
ation of the absolute terms of section 6 is called for. It
will not make any extreme suggestion, but thinks that
the law in this country should at least be brought into
conformity with the present law in England in this re-
gard. In the opinion of this Government, section 6 of
the Indian Act should be amended so as to provide for
an exception in the case of registered articles on the
lines of the British Statute”

A High Court” has also made a similar suggestion (on
the assumption, that in England the Post Office is liable to
pay compensation in respect of registered inland packets
where loss or damage is caused by any wrongful act done
or any default committed by a person employed as a ser-
vant or agent of the Crown).

I. As to such instances, see (a) Sunder Spinner v. Makan Blle, 1L.R
46 Bom, 130; A.LLR. 1922 Bom. 377, and :

(b) Appibai v. Lakshwi Chand, LL.R. 1954 Bom. 243; A.LR. 1954
Bom, 157.

2. Also see Butto Kristo v. Govindaram A.I.R. 1939 Pat. 540, 547 (Harries
C.]. and Charterji J.).

3. Section 16, Indjan Evidence Act, 1872.
4. Section 114, Indjan Bvidence Act, 1872 [illustration (f) ].
5. Section 27, General Clauses Act, 1897,

6. Tefa Singh v. Yaswant, A.L.R. 1935 Lah. 171, 172 (O. 5, R. 10, C.P.O"
—Lahore).

7. In re De Souza, A.LR. 1932 All. 374 (s. 27, General Clauses Act).

8. Romesh Chandra v. National Tobacco Co. A.LR. 1940 Cal 36,
537, 53% (s. 27, General Clauses Act).

9. Roopchand v. Ranga Lal A LR. 1914 Bom, 31, 32 (5. 27, General
Clauses Act).

10, Marikar v. Ram Shastri, A LR. 1918 P.C. 102, 111, 112 (Notice
under s, 106, Transfer of Property Act).

t1. Sundaranm v. Sesha Ayar, A.LR. 1957 T.C. 208 (0, 5 B. 10, C.P.C..
as amended in Travanorce-Cochin) (Reviews Bombay cases).

12, 8, MNo. 170 {Comment of a State Government),
13. 8. No, 167 (Comment of a High Court).
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103. The question of liability in England for “registered”
articles was considered by us in detail. It appears 1to us,
that “registration” in England really corresponds to “In-
surance” under the Indian Post Office Act’. Hence the
analogy of the English Act would not be appropriate, in
this context.

104. The matter was, however, considered by us on the
merits. It was felt, that having regard to the high fees now
charged for registration, some liability for registered
articles should be imposed on the Post Office. A modified
proposal was submitted te us, namely, a statutory maxi-
mum for registration fee. But that was not approved. We
think that a fixed liability of (say) Rs. 50 should be jm-
posed. To implement this, we recommend a suitable
amendment? of section 28.

105. It has been stated’, that sections 30 and 32 are re-
petitive, and may be re-cast. But the sections appear to
be complementary to each other, and need not, therefore,
be disturbed, in the absence of any difficulty caused in
practice.

106. Section 33 deals with insured articlest. It has been
suggested® (apparently with reference to section 33), that
besides the sender, the qddressee must also be entitied to
recover compensation (in respect of insured articles). Now,
as between the sender and the addressee, this has to be
worked out according to the contract between the sender
and the addressee. On that point, the Post Office Act can-
not appropriately make ‘a provision. But, as against the
Government, only the sender is, as the law stands now.
The addressee can (if so advised and if so permitted by
the contract), sue only the sender, at present,

We think, that where the sender has assigned his rights
to the addressee, the compensation should be payable to
the addressee, by the Post Office,

To put the matter beyond doubt {particularly because
the liability may be only “statutory”) ® section 33 should be
suitably amended to provide, that where the sender has
assigned his rights to the addressee, the compensation shall
be payable to the addressee.

An express provision is desirable in view of the restric-
tive language of section 83, which refers to the sender only.

I. For a detailed discussion, see Appendix 14.
2. See section 28 az proposed.
3. 8. No. 96 (Suggestion of the Department).
4. See paragraph 31, supra.
* 5. 8. Nao. 102 (A High Cour),
6. See paragraphs z4, 25, 29, supra.

Sections 30
and 32,

Section 33—
ingured arti-
cles,
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107. For the present purpose, it is unnecessary to consi-
der whether, apart from such a provision as is proposed,!
the right to compensation, under section 33 would be assign-
alble as a benefit of contract and thevefore as an “actionahle
claim™2.",

108. As regards V.P.P. articles, under section 34 of the
Indian Act, the Central Government may direc; that, sub-
ject to certain provisions a sum of money specified in
writing at the time of posting by the sender of a postal
article “shall be recoverable on the delivery thereof from
the addressee, and that the sum so recovered shall be paid
to the sender.” There is, however, a proviso that the Cen-
tral Government shall not incur liability in respect of the
sum specified for recovery unless and until that sum has
been received from the addressee. Though the proviso is
expressed in rather wide terms, the cases already cited*
would show, that if the post office delivers an article with-
out realizing the price of the V.P.P. it is liable to the
gsender for the value of the article. In view of this inter-
pretation, the question arises whether the proviso requires
any modification. Recovery of the price is a condition
precedent to delivery, and if the post office does not carry
out the condition which is meant to protect the sender, it is
just and fair that the sender should not suffer damage.
This principle, applied by the courts, should find a piace
in the proviso to section 34. We recommend that the provi-
sion should be modified accordingly®.

109. Originally, this was the only change that we had
proposed. But, regarding liability where the article is not
delivered, the following suggestion was made in a com-
ment® on our draft Report; sent by a State Gowvernment.

“In the opinion of this Government, the proposed
amendment is a very reasonable one, but it might go
further. This Government.......... thinks 1that not
merely in the case where the postal authorities have
delivered an article sent by Value Payable Post, to the
addressee, but also in the case where they have failed
both to deliver the article to him and to return to the
sender they should be made liable under a direct pro-
vision made in section 34”.
¥. See paragraph 106, supra.

2-3. As to assignment in English law, see—
{f) Bailey, articles in 47 L.Q.R. 516 and 48 L.O.R. 248.
¢if) Chitty on Contracts {1961), Vol. 2, paragraph 367.
(#1) Hardy, Ivamy, General Principles of Insurance Law (1966), pages

364, 372, 374, 376, and 382.

4. Paragraph 24, supra.

5- This may also necessitate modification of rule 102, Indian Post
Office Rules, 1933.

6. ‘S. No. 170 (Suggeetion of a State Government).
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The matter was discussed before us in detail.

The assumption made in the comment (that the Govern-
ment is not liable) is correct! And we think that this
position is not fair.

In cur view, in the following case also, the State should
he liable, namely,—
“where the article has neither been dellvered io
the gddressee nor returned to the sender in the original
condition.”. ‘

In this respect, a query was raised before us, as {c the
following points—

(a) whether this amendment does not make an in-
road on the general provision in section 6 and

{b} whether it is proper to make the Government
liable for the value. We have reacheéd the conclusion.
thai to prevent hardship, the proposed change is desir-
able, particularly because fairly heavy charges are
levied for Value Payable Post, which mclude charges
under several heads®.

110 Under proviso (b) to section 39, money or saleable
property (not being of a perishable nature), found in any
undelivered postal article, shall be detained for one year
in the office of the Postmaster-General. Thereafter (if no
person has established him right theretc), then the money
is to be credited to the Post Office, and the saleable pro-
%eriy iz to be sold and the procéeds credited to the Post

ffice.

It has been suggested® that, in section 39, in place of the
period of one year, such period as the Central Government
may specify may be substituted. The suggestion states.
that the number of undelivered postal articles is increasing
owing lo increased postal traffie. and it would be desirable
tg reduce the period.

111. We considered the suggestion* at some Jength.
There are certain risks in reducing the periog in the man-
ner suggested.

The periods taken up in various formalities under sec-
tion 37(3} and section 33(1)%, and in detention under section
‘30, main paragraph®, may not, in a particular case, take up

18._6'_1‘. Union of India v. Ramji Lal, ALR. 1965 All 184, 136, paragraphs
10,

2. See Rule 96 (2), Indian Post Office Rules, 1933.

3. 8. No. 96 (Suggastion of the Department).

4. Paragriph 110, supra.

5. See also rules 208 and 2oy, Indian Post Office Ru'es. 193

6. Res Rulzs 212 and 213, Indian Post Office Rules, 1933,

Sction zg.
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more than, say, five months. If the period of compulsory
detention under section 39, proviso (b), is reduced to, six
months, there is a risk of the articles being destroyed be-
fore the periad of limitation has expired'. The claimant
can get the sale proceeds, it is true, but valuable evidence
will be lost, if the article is destroyed. We are not, there-
fore, in favour of the proposed change.

112. (a) In a previous Report® of the Law Commission,
a recommendation was made to the effect, that if an
arrangement has been made between the U.K. and India
for the transmission of money orders, under the Post Office
Act, 1908, prima fecie an appropriate provision might be in-
cluded in our Post Office Act to obviate the necessity of
referring to the English statute. (The English Act, section
87, provided, that when arrangements have been made
between the U.K. and any other country for the transmis-
sion of money orders, the provisions of the statute would
be applicable to such money orders as far as is consistent
with the tenor thereof®). ,

(b) Reference may be made, in this connection, lo sec-
tion 46 of our Post Office Act, under which, when arrange-
ments have been made with any foreign country (including
the U.K. or any British possession) for the issue and pay-
ment of money orders, the Central Government has power
to make rules to give effect to such arrangements. There
is also a general power to make rules under section 74, for
carrying out any of the purposes and objects = of the Act.
Rules on the subject would, therefore, suffice, and an actual
amendment of the Act is not strongly required. The rele-
vant provision in the latest UK, Act on the subject—the
Post Office Act, 1953—is section 24, under which, when an
arrangement is made with the Government or postal admin-
istration of any other country for the transmission of small
sums through Post Offices under the charge of the Post-
master-General and the postal administration of other
countries by means of money orders, then sections 20 to 23
of the Act (containing detailed provisions as to money
orders) shall, so far as is consistent with the tenor thereof,
apply as they apply to British money orders.

No amendment of our Act is, therefore, required.

1. As to the period of limitation, see discussion in thiz Report on the
subiect, paragraph 83 et seq, infra.

2.Fifth Report (British Statutes applicable to India), page 63, bottom, and
page 64, top, Entry No. 198 relating to the Post Office Act, 19008 (In
the U. K, this Act has been repealed by the Post Office Act, 1953).

3. See now, section 24, Post Office Act, 1953 (English Act).
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113. We now take up sectior 48 and the succeeding sec- Afnal:a'si%
tions. The penal seciions of the Act are analysed belew, o ngE:
with reference to the punishment prescribed!

Fine only . . . Secﬂtions 49, 58, 59, 60 ), 63, 64, 65, 66
T

Imprisonment and Fine . Sections 52, 54, 55, 56, 58

Imprisonmedt or fine . Sections $0, 51, $3, 60 (&), 61 (1), 63, 69

The sections providing for imprisonment may e further
analysed, as follows;—

Imprisonment

7 years 2 years 1 year ; F ' & manths I month
(8. §2)  (Becions 53, (8.51 (1) {Sections sT. {8, s0).
54: 55, 56, 62). 59).
&0 {a), §3). %

114. We have received a suggestion from the (Govern- Scctions 49,

ment of a Union Territory? to enhance the punishments tor 3% 51, 63,
certain offences. The suggestion states, that during recent *°
years, there have been many cases of {a) misappropriation
of VPP, and insured articles, and (b) delivery of V.P.F,,
and insured articles and money orders to wrong persons
and that the Post Office Act requires to be amended to
ensure that these articles are delivered to the right persomn.
It suggests enhanced punishment for the relevant offences.
We went through the penal provisions in the Pogt Office
Act, from this poing of view. We feel that, for acts of dis-
honesty and the like sections 52 and 69 are enough. For
negligence, section 49(d) already provides a fine up 1o fifty
rupees, We also considered the question of increasing the
amount of fine (in section 49 to 51, 63 and 67). We, how-
ever, felt that, on the whole there is no need for a change
in the law. Active enforcement of the existing provisions
would be a better course. We are not, therefore, inclined
to recommend any change in this respeet,

115, With reference {o section 52, it has been held® that seciion s2.
it is 2 necessary mgredient of section 52 that a paper should
have heen extracted from the parcel (and not merely exa-
mined). [That was a case in which the postal employees
(accused) tampered with and extracted question papers of
the S.8.L.C. Examination for March, 1936 (Madras)].

1. Cf Ramchandra v. Srate of Mysore, ALR, 1984 5.C. 1701, 1703,
paragraphs 8—10.
2. S, Mo. 98 {Government of 3 Uni ary).

3. In re Sorrar Khan, ALR. 1939 Mad, 283, 283 .left hand coluasn.
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No changes are necessary in the section.

116. As regards section 53, the expression “wilfully” has
come up for detailed consideration before the Supreme
Court! No changes are necessary.

117. Section 53, proviso, deal with interception. It does
not, however, stand on the same footing as section 26. Sec-
tion 26 interferes with the freedom of expression, and re-
quires amendment?®, while section 53 deals only with prose-
cution. Hence, it need not be amended.

118. We have received a suggestion® to increase the
punishment under section 62. The section embraces many
acts,—serious as well as light—and, therefore, it would be
unwise to enhance the punishment for all acts punishable
under the section. It may also be added, that some serious
acts of interference with letter boxes, ete,—for example—-
mischief by fire—would be punishable under the Indian
Penal Code also*. The punishment need not, therefore, he
enhanced

119. In its comment on our draft Report, a State (zov-
ernment® had stated, “It seems to this Government that the
term of the sentence of the imprisonment which can be
imposed under the section (section 62) should be enhanced,
so that adequate punishment may be awarded in the case
of serious offences such as trying to burn dowr. a letter

box™.

In our view, no such change is necessary. Serious cases
of burning can (as already pointed out)® be dealt witn
under sections 435438, Indian Penal Code.

120. Under section 68, whoever fraudulently retains or
wilfully secretes or makes away with or keeps or detains,
or, when required by an officer of the Post Office, neglects
or refuses to deliver up any postal article which ought to
have been delivered to any other person, ete. is punishable.
A private Member’s Bill introduced in the Lok Sabha® pro-
posed an amendment of this section whereunder, in sub-
stance, a person who does not return to the Post Office such
4 postal article becomes punishable; the existing require-
ment that there should first be a requisition by a postal

officer hefore mere neglect or refusal to deliver may be

1. Ramchandra v. State of Muysore, A.LR. 1964 S.C. 1701.

2. Paragraph 86, supra (Recommendation rcgarding section. 26).

3. S. No. 108 (A Deputy Inspector General of Police).,

4. Sectionz 435 to 438, Indian Penal Code.

5. 8. Ma. 140 (Suggesticn of siate Government).

6. See paragraph 118, supra.

=, See Bill Mo, 31 of 1962 (Lok Sabha), intreduced by Shri Satis Chandra
Samant.
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punished, would, thus, be dispensed with, under the pro-
posed amendment. We do not think that sueh a far-reack.-
ing change is advisable, While it would be a good thing if
every person manifested his civie sense by returning a pos-
tal article wrongly delivered to him, even without a request
from the Pgst Office, failure to do so should not be made
an offence. Attention may, in this conneetion, be nvited
to section 55 of the English Act, which also does not go to
that length.

121. There is cne point on which the section in the Eng-
lish Act! differs from and is wider than section 68. Under
the English Act, the provision is.applicable to a postal arti-
cle (in course of transmission by post) or any mail bag
which has been found by the offender or any other person
(besides a pestal article which ought to have been delivered
to any other person). This seems to be intended to cover
a vase where an article meant for ‘X’ is found by ‘Y
though not “delivered” to him (the assumption being that
the words “ought to have been delivered to any other per-
son” do net cover this case). It does not, however, appear
to be necessary to make such an elaborate provision. So
far as articles of value are concerned, such cages would be
rare, because they would be insured or, at least, registered,
and, therefore, there would always be actual delivery by
a postal official.

In its comment on our draft Report a State Govern-
ment? had stated:- —

“The real deficiency in the section which required
to be made up is, that it does not cover postal articles
found by a person though they were not delivered to
hiin and it has been sought to be made good in the
corresponding section of the British Post QOffice Act of
1953, section 55, by introducing the words “any postal
packet in the course of transmission by post or mail
bag which has been found by him or by any other per-
son.” In the opinion of this Government, section 68
of the Indian Post Office Act should be remodelled on
the pattern of section 55 of the English Act of 1953.”.

No siich change is necessary, in our view.

122. {a) Under section 68, a person who wilfully and
maliciously, etc., opens any letter or does any act preventing
due delivery to another person is punishable. A private
Member’s Bill introduced in the Lok Sabhza® proposed to
substitute the word “knowingly” for the words “wilfully
and mezliciously”. We think that the word “knowingly”

1. Section 55, Post Office Act, 1953.
2. 8. No. 170 (Suggestion of a State Government).

3. Bill No, 31 of 1963, {Lok Sabba) introduced by Shri Satis Chanedra
Samant.

Section 6g.
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would not fit in with the general tenor of the section.
Diversion of letters with the intention of injuring another
person is the gist of the offence punished by the section,
and intention is the paramount consideration; knowledge
has not much relevance. No change, therefore, is neces-
sary on this point. The corresponding section in the Eng-
lish Act® runs on the same lines (on this point) as our
section.

(b} There is one point on which the English section! is
wider. The Indian section is confined to letters, while the
English section speaks of “postal packet” which, as defined
in section 87(1) of the English Act, means a letter, post-
card, reply-post-card, newspaper, printed packet, sample
packet, or parcel and every packet or article transmissible
by post and includes a telegram. Though cases of postal
articles (cther than letters) being diverted would not be
many, there is no harm if the section is widened to cover
all postal articles....

\ - 123. Section 72 runs as follows: —

“72 No Court shall take cognizance of an offence
punishable under any of the provisions of sections 51,
53, 54, clauses (a) and (b), 55, 56, 58, 59, 61, 64, G5, 66
and 67 of this Act unless upon complaint made by
order of, or under authority from, the Director General
or a Post Master General.”.

Ag a new section? has been proposed to penalise steal-
ing a mail bag or postal article, we considered the question
whether the new section should also be mentioned in cec-
tion 72. After some discussion, we have come to the con-
clusion that it is not necessary to mention it in section 72,
particularly because it embraces the stopping of a mail train

also.

124. We have received a suggestion® to give the power
under section 72 to Postmasters of District Headgquarters
and to Superintendents (in view of the opening of large
number of Post Offices). We think, that this may lead to
harassment or inequality in the actual administration of the
law, and are not in favour of the suggested change.

195. We have received a suggestion®* to make certain
offences under sections 52, 61, 62, 63, 67 and 68 of the Act
cognizable and non-bailable. The penalties under some of
these sections (e.g., section 67) is fine only, or imprison-

1. Section 56, Post Office Act, 1953.

2. See section 56A (proposed).

3. 8. No. 98 (Government of a Union territory).

4. 8. No. 108 (A Deputy Inspector General of Police).
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ment for a short period. Tt is, therefore, betler to leave
the matter o be governed by the ordinary provisions of the
Second Schedule to the Code of Criminal Procedure, rather
than to enact special provisions as to cognizability or bail.

126. Section 73 relates to district posts. It has been sug-
gesied;! that the section may be deleted, as there are no
district posts. The section is harmless, and we have not
therefore, accepted the suggesiion.

127, A suggestion for inserting a provision to empower
the Post Office to place letter boxes on the land of locsl
authorities, has been made by the Department.! The sug-
gestion stales, that the Central Goevernment hag “full pow-
ers” to erect telegraph or telephonme poles on any land,
under the Telegraph Act, and that difficalty is caused he-
cause municipalities refuse to give permission to placz post
boxes on their land.

We have considered the relevant provisions of the Tale-
graph Acl. It appears, that the assumption that the powe:
under the Telegraph Act is full or ungualified, is not cor-
rect. The relevant provisions of that Act®* do not go to
the length of empowering the Central Government to place
telagraph poles, ete., on the land of local authorities.

That being the position, we are not in favour nf the
suggested change.

128. A suggestion® has been made to add a provisicn
penalising strikes, “go-slow” tactics etc. by postal em-
ployees. We think, however, that the Post Office Act is
not the proper place for penalising such action of a concert-
ed type. For acts of an individual employee, the Posi
Office Act* does make the necessary provision. No change
is, therefore, recommended on this peint.

129. Regarding telegrams, the following suggestion has
been madet:—

“A1 present, telegrams are being sent by ordinary
tappal in place where the telegraph offices are not pro-
vided. In such cases the telegram will be delivered
later than an erdinary letter. It is, therefore, suggest-
ed. that provision may be made either in the Act or
rules for delivering telegrams by special messengers
on payment of a nornmal fee from the addressee for
such special delivery.”.

1. 8. No. 96 (Suggestion of the Department).

'ax. See sections 10, 12 (6)s 14, clc., Indian Telegraph Act, 1885 {13 of
188¢

3. 8. No, ro8. (A Deputy Inspector Genezral of Police).
4. See section 50.
5. 8. No. 114 {A State Government).

Section 73.
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The suggestion reall

¥ pertaing to rules under the Indian

Telegraph Act'. Hence, an amendment in the Post Office

Act is not required.

I-‘iﬂ‘litﬂ_tiOffl 130. A question®* has been raised as to the period ot
fg;;‘égsa_or limitation for a suit for compensation for a postal article
tion for which is not delivered. Seme of the articles in the Limita-
p]ostal arti-  tion Act of 1908 apparently relevant to this subject, were
cle.

the following:—

Art, 31

Art. 48

Art. 49

Art. 65

Art, 115

Art. 120

{1 year)

( 1 vear)

{3 years)

{3 years)

(3 vears)

(3 years)

{ 6 yeats)

Aga'inst a carrier for compensa-
tion for losing or injuring
goads.

Against a carrier for compensa-
tion for non-delivery of, or
delay in delivering goods.

For specific movable property
lost or acquired by theft or
dishonest misap propriation or
conversion or for compensa-
tion for wrongfully taking or
detaining the same.

For other specific movable
property or for compensation
for wrongfully taking or in-
juring or wrongfully detaining
the same.

For compensation for breah of a
promise to do anything at a
specified time or upon the
happening of a specified con-
tingency.

For compensation for the
breach of any contrct, eXpress
or implied, not in writing re-
gistered and not herein specially
provided for.

Suit for which no period of
limitation is provided else-
where in the Schedule.

131. (a) Of these® articles 30 and 31 related to

“carriers”, and could not apply to the Post Office.

2. Paragrah 1, supra.
3. Paragraph 733, supra,

1. The Indian Telegraphs Act, 1885 (13 of 188s5), section 7 (2).
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(b) Articles 65 and 115 were based on “contract” and
their applicability to the Post’™* Office could be = matter
of some debate.

(c) Articles 48 and 49 allowed a period of 3 years.
Article 48 was intended for acts of conversion and the
like, but article 49 could have been argued as applicable to
certain kinds of acts, e.g., wrongful detention of, or injury
to, a postal article,

132. The distinetion between article 31 and article 48 is
explained in the undermentioned cases®-1-5.

133. As to the distinction between articles 45 and 49,
the undermentioned casz® may be seen.

134. The question whether, in a case which falls withir
the language of both articles 31 and 36, article 31 applies
or article 36 applies would perhaps deserve consideration®.
But it ig unnecessary to discuss it now, as old article 36
has 1now been combined with old article 1208

135. It may be noted, that the Limitaticn Act does not
contain any specific articles desling with suits to recover
compensation under statute®-'*, For a suit by the Central
Government to recover a statutory cess, the starting point
would be governed by article 120 (residuary), and not by
article 50 (hire of animals, etc.)™.

Again, for compensation under Rule T3A of the Defence

12 13

of India Ruleg 1839, article 120 is the appropriate?

1. Cf paragraphs 24——20 and 34, supra.

2. S¢ee also Debanandg v. Union of Indin, I.L.R. 1964 Cut. 907 ; A.LR.
1965 Orissa 118,

2. 3. P. Venkataraman & Co., v. Union of Idie, ALR. 1958 Mad,
321, 324, paragraph 10, 11 (Article 48 doe¢s not apply if the relief Prayed
for is mot for possession).

4. Union of India v. Megh Rgj, A LR. 1958 Cal. 434, 437, paragral 14»
(K. C. Das Gupta & U. C. Law JI.).

5. Marigh A v. Union, ALR. 1954 Bom. 297,

6. Swate of West Benga! v. Chandi Charan, ALR. 1958 Cal. 433, 434.

7. Cf. G. P. Venkataraman & Co,, v. Union of Indla, ATLR. 1958
Mad. 321, 325, paragrach 13. ’

8. See article 113, Limitatdon Act, 1963 (36 of 1963).

9. Bapiraju v. Azimudlah, A.LR, 1957 AP. 79, 8, paragraph 15 (Subba
Rao C. ], and Bhimasankaran ].) (Article 120 applies to a suit for
compensation under the Vegetable, ctc., oils Order).

10, See also paragraph 103, supra,

I R C. Jaldlv. Union of India, A.LR. 1962 5.C. 1981, 1284, paragraph 5

12. Punchanar Das v. Province of Orissa, A.ILR. 1955 Orissa §7, 60,
paragraph 8,

13. See also Srarz of Wesr Bengal v. Brindaban, AIR. 1957 Cal. 44,
paragrapl: 13—19, and paragraphs 42—g4.
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Hence, if the liability of the Post Office is regarded as
purely statutory, article 120 would apply to suits for com-
pensation for loss, etc., of postal articles!,

Since there is no specific article fixing the time limit for
a suit to enforce a statutory liability for specific perform-
ance of the contract inferrable from a statute or statutory
rules, article 120 would, presumably, apply?.

136. It is possible to argue that the Government is not
governed by article 115, particularly in respect of claims

relating to insured postal articles where insurance is com-
pulsorys-4.5,

137. In one case, it has been held®, that since the Post
Office does not carry articles for hire, but ig performing its
duties as a branch of the revenue, it is not a “common
carrier”. As regards limitation, it wag held, that articles 65
or 120 (of the Act of 1908) would apply. In either case,
the period would be three years or more,

[It may be noted, that though the Government is not a
“common carrier” for the purposes of the Carriers Act’
it has ben held®, that the Secretary of State, when sued
as the owner of a railway concern, is a “carrier” for the
purpose of article 31 of the Limitation Act, 19087.

138. Whatever be the precise artficle applicable, it is
obvious, that the period would not be less than 3 vears.

Now, it has been suggested® ! by the Department, that
the period should be one year. The suggestion also states,
that article 120 of the old Act has been held to be applica-
hle to suits for compensation for postal articles.

L. Cf. Mathura Prasad v. Gaya Municipality, ALR. 1938 Pat. 192.

2. Cf. Brij Lal v, State of U. P., ALR. 1954 All 383, 495, paragraph
54 (case relating to specific performance of a contract for mining lease).

3. Cf. Tre'tel (Law of Contract) (1966), page s.

4. As to “compulsory contracts, compare Faitindra Natkh ~. Caleutta Cor-
poration. A.LR. 1945 Cal. 144, 152 (Article 120),

5. Por_history of article, 115, see Tricomdas v. Gopi N ath, (1916) LL.R.
44 Cal. 759, 766 (P.C.).

6. Debananda v. Union of India, LL.R. 1964 Cuttack 903 ; A.LR. 1965
Orissa 118.

7. See sectizn 2, definiton of * common carrier ”, Carriers Act, 1865
(3 of 1865). .

8. See Alamgir Footwear Co. v. Secretary of Srate, ALLR. 1933 AlL
466 (case regarding railway). ‘

9. 8, No, 1—Sugggction of the Department of the Government of India
concerned with the Post Office.

2o. The suggestion in question was made after the Law Commission
Third Report (Limitation Act) was submitted.
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The judgment referred to by the Department seems to
be a judgment of the District Judge, Jaunpurl. It was
held in that case, that a suit for compensation for loss of
currency-notes sent in an insured cover would not he
governed by articleg 30 and 31, as the Post Office is not a
“earrier”, but it merely transmits articles from one place
to another and the transmitted articles are actually carried
by other carriers?.

139. [t may be noted, that the reason why a short period
of limitation was provided in articles 3¢ and 31 was the
difficulty of investigating and settling claims preferred
against carriers after a long lapse of timje, in respect of a
few articles out of the quantity of goods that are constant-
ly passing through their hands®A-. These reasons apply
to the Post Office also.

140. The above discussion is with reference to the Limi-
tation Act of 1908. The Limitation Act of 1963% which has
replaced the Act of 1908, makles certain changes. There-
under, the suits governed by old articles 30-31 are govern-
-ed by the time-limit of three years (instead of 1 year)®.
This change is the result of the recommendation made in
‘the Law Commission’s Report on the Limitation Act®,
That Report recommended an increase in the period,
because, in the case of railways, it is common knowledge
that a long time is spent by the consignee in correspond-
ence and, often, lengthy correspondence ensues. The
-question. of postal articles was not, considered specifi-
cally. We think, that in respect of postal articles, the
period of one year should suffice. Postal articles are not
so costly as those sent by rail, and do not pass throagh
many “systems” (as in case of Railways). Nor are they
so numerous as to involve a study of many - accounts
before a suit is filed.

1. Firm Samwal Das v. Union of India, Civil Appeal No. 646 of 1954
decided by the District Judge, Jaunpur on 3I-3-1968.

2. A copy of the judgment is contained in D. G. P. & T. file No,
lz-s-fﬁo-él, which we had obtained for perusal.

3. See G. I. P. Ry Co. v. Radha Kishan, ALR. 1926 Nag. 57, 59,
right-hand (D.B.).

4. Faldu v. The Asiatic Steam Navigation Co., (1016) LL.R.39 Mad.
314, 315, left-hand (referring judgment of Spencer I).; ALR. 1916
Mad, 314 and 314.

5. Gulab Rar v. Secretary of State for Inidain  Council, LL.R. (1941)
2 Cal. 160, 167.

6, Limitation Act, 1963 (36 of 1963).
7. See Limitation Act, 1963 (36 of 1963) articles 10 and r1.

8, Third Report of the Law Commission (Limitation Act), page 30, para-
graph 72, and page 83, draft Article 1.

7—61 Law. ‘ o



141, We, therefore, recommmend, that two articles deal-
ing with compensation for postal articles may be inserted
in the Limitation Aetl, say, after article 11 o the new
Limitation Act (corresponding to old article 31), fixing a
period of one year® for such suits®.

The starting point should be the same as is mentioned
in articles 10 and 11 of the Limitation Aect, 1963.

142. The new articles to he added* in the Schedule to
the Limitation Act, 1963° mav run somewhat on these

lines: —.

. “11A, Against the Cemtral  One year When the loss  of infury
Cg' ir.tr:]c.lf Government for com- occurs.
i. o A ctl a- pensation for losing or
11963 (36 of injuring a postal arti-
1063). cle.
Cf. article 12 I1B. Againss  the Central One year Whnen the postal arti--
Limitation Government for compen- cle ought to be de-
Act, 1963 sation  for non-delivery livered, ©
{36 of 1963} of or delay in delivering

a postal article.

Note. —The heading in the portion of the Schedule to the Limitationr
Act, 1963 which governs articles 6—55, is “ Suits on Con-
tracts ¥, The articlzs thamszlvas mav, hawavse, cover suits on
torts also, 7-8

Locatfon of 143. About thfe placing of the new articles, the follow-

the new  ing comment had been made® on our draft Report :—
articles 114
and 11B. “It appears to this Government that since the

proposed Articles relate to a specific category of
cases, namely, suits against the Central Government
for loss of or injury to or non-delivery of articles
sent by post, the difficulty may easily be solved by
placing them under a separate and appropriate
heading.”.

In our view, no such change is needed.

1.Limitation Act, 1963 (36 of 1963).

2.8¢e paragraph 140, supra.

3.As to rules relating to disposal of undelivered postal articles, see sec-
tions 37 to 39 of the  Act, and Rules 208 to 215 of the Indizn Post Office
Rules, 1953.

4.Paragraph 141, supra.

s.Limitation Act, 1963 (36 of 1963).

6,As to the expression * Gentral Government ”, see section 79, Code of
Civil Procedure, 1908, and article 112, Limitation Act, 1963 (36 of 1963).
7.8ee rulings under old Articles 30 and 31 ; particularly G. I. P. Rly Co.
v. Rasett Chandnull, (1895), I.LL.R. 19 Bom. 185, 186 (Bayley C.
1), 187, 188 (Farran I.).

8.See also the 1899 Amendment as construed in Faldu Venkatasubba
Rao v. Aslatic Steam Navigation Co., (1914) I.L.R. 39 Med. 1, 10, 11,
12 (F.B.) and in Chiranji Lal v. B. N. Rly., LL.R. 52 Cal. 372; A.LR.
1925 Cal. 559, 560. )

9.8. No. 170 (A State Government),
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144, We givie below a chart showing the new articles
(ie, in the Limitation Act, 1963) corresponding to arti-
cles of the 1808 Act, relevant to the subject.

Aricles in the Indian Ardcles in the Limication

Tindation Act, 1908 Act, 1963

3o ; . + Yo {period incee sed from 1 year to 3 years),
3 S . . - Ir {period increased from 1 year to 3 years),
4% . . . .91 {also B3,

T ‘ . . 91 {also 593,

G5 . . . .27,

II5 . . - v 55

120 . . . . I13 {period reduced from 6 to 3 vears).

145. In its comment on our draft Report, a State Gov-
ernment had stated' as follows:—

‘The starting point of limjtation might be fixed
at the date on which the article menticned wos
posted, as under the English Act, thus taking away
from the plaintiff the advaniage of the period bet-
ween that date and the dzte when the loss or injury
occurred or when the article ought to have been Geli-
vered and, at the same time, the period of limitation
might be enlarged to two years. This would alse
remove the vncertainty sbout  the starting point
which, under the pxisting law, i3 vague and indeter-
minate  This Government suggests the ahove pro-
pogal for consideration. This Government thinks
that instead of “for lasing or injuring a postal arti-
cle”, it will be better to say *loss of ar injury bo a
postal artiele™’,

Cur view is, that no change in the draft is neaded
regarding the period, or regarding the starting point or
the wording, as the proposed articles follow the wording
of the existing articles regarding carriers. (The English
provision which the comment has in mind is discussed
elsewhere} 2

143, The corresponding provision in England is quoted
helow? —

*{3) No proceedings shall lie against the Crown
uncler sub-gzcticr. {2} of section nine of +he Crown
3, 8. Moo 170 (A Stare GOvernment),

z. Pataprath 146, infra.
3, Section 5, sub-section (3), of the Law Reform (Limitation of Actions)
Act, 1954 72 and 3 Eliz 2. 4. 35).

Limitation-
staring
oo,

Jinglish law
ft o limna-
1iom,
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Proceedings Act, 1947 (which authorises the taking
of proceedings against the Crown in respect of loss
or damage to registered inland postal packets) unless
the proceedings are begun within the twelve months
beginning with the date on which the packet in
guestion was posted.”.

The provision has been thus explained'--

“Sub-section {3).—This is the one exgeption to
the general rule of parity between Crown and sub-
ject. When the Crown Proceedings Ach, 1347, was
passed, the Crown had the benefit of the twelve
months period under the Limitation Act, 1538, gec-
tion 21, so that no special provision was required.
With the abolition of section 21, however, it was felt
that serious embarassment would be caused to the
Fost Office, if, in relation to their liability for regis-
tered inland postage packages, the olq twelve months
period was not re-enacted. To check 2 claim and
trace out the relevant documents (which ex hypo-
thesi would have to be Kepl) wobld afler that lapse
of time be inordinately expensive, if not impossible,
and might well result in a mass of bogue claims 1o be
paid because they could not be refuted. Any honest
person would know about, and elaim for, a lost Tegis-
tered package long before twelve months had gone
by, and it seems nof unreasonable that a special
period should exist for this special type of case. The
old limitation period of twelve months is according-
Iy re-enacted by this sub-section™.

147. We are aware, that the various expra2ssions used

in articles 10 and 11  (old articles 30-31), have raised
several questions.

Thus, one question is as to the precise meaning of the

expreasion “lose” in article 802

As to the starting point under article 30, it has

been held, that time does not run from date of knowledge
of loss, but from date of loss™4-5

“Loss” in article 30 means loss to the carrier®

I. Stephen Chapman, Statates on the Law of Torts (1962), page

[

W g

444. k
. See Jai Nuratn v. G. G- of India, A LR 1951 Cal. 452, 464, para-
graph 12,
. Fusrhay v. Urnion of India, A LR. 1960 Cal. 458, 462, paragraph 27,
. E. I. Riy. v. Goti Lal, ALR. 1041 Cal. 304.

. Q. T. Rly. v. Mrs. Karam Chand, A LR. 1958 All 214, 253, para-
graph 66.

. Jrgal Kishore v. G.IP. Rlyv., LL.R. 45 AlL 43 ; A.LR. 1323 AlL
22.

=3
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148. Under article 30, the burden is on the defendant
(who seeks to non-suit the plaintiff on the ground of

limitation) to prove that the loss oeccurred before one year
from suitl-2,

149. Another question is, as to the meaning of the
expression “non-delivery” in article 31. The expression
has now heen given a wide meaning by the case-law.

“Non-delivery” of goods may be due to a variety of
causes—

‘The word “non-delivery” is a genus. Non-deli-
very of goods may be due to a variety of causes, e.g,
(1) loss of the goods by the carrier, that is to say,

. loss owing to acts such as theft and robbery. (2)
Deterioration owing to natural causes. (3) Destruc-
tion owing to natural causes such as flood or artificial
causes, e.g. incendiarism. (4) Conversion, (5) Deten-
tion, e.g., where there is a dispute about wharfage
and the railway administration wrongfully detains
the goods. (6) Misdelivery either by honest mistake
or on account of fraud. (7) Capricious act of the
railway employees, e.g., the goods even on arrival at
the destination are not delivered to the owner with-
out any rhyme or reason. (8) Wrongful sale of
goods, e.g., where the railway administration wrong-
fully sells the goods on arrival at the destination®.’.

Whatever be the cause of non-delivery, article 31
appliest.

150. The starting point in old article 31, as indicated
by the words “ought to be delivered”, may not be easy
to apply, in a particular case®f. The matter has been
discussed elaborately in a judgment approved by the
Supreme Court™®.

I.As to **logs”’ in section 72, Railways Act, see G. G.in Council v.
Musaddi Lal, (1961) 3 S.C.R. 647, 651.

2. Union of India v, Amar Singh, (1960) 2 S.C.R. 73, 88 ; A.L.LR. 1960
S8.C. 233, 235,

3. Gf. G. @ . in Council v. Mahabir Ram, A.LR. 1952 All. 891, 396.

4. See Union of India v. Ainkumar AI.R. 1962 M.P. 190, 192, paragraph

5. .%e Mitra, Law of Limitation and prescriPticn, (1949), page 409
6. See also Anandalal v. Union of India, A.L.R. 1061 §8.C. 108, 110, para-
graph 5.

7. Bootamal v. Union of India, (1963) 1 S.C.R. 70, 76, 78, approving
Domindion of India v. Firm Aminchand, A.I.R. 1957 Punjab 49 (F.B.).

8. The discussion in Dominion of India v. Firm Amir Chand, ALR.
- 1957 Punjub 49, 54, 55, paragraph 21—24 (F.B.), may be seen.
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151 Most High Courts have taken the view that article
31 applies to suite on contracts, as well as to suits on
tort. There is, however, some uncertainty as to whether
article 30 applies to suit on contracts’, :

152. It may, sometimes, be difficult to decide which of
the two articles apply to a case of short delivery®-’.

It is, however, elear, that where the goods are deli-
vered but in a damaged condition, article 30 applies®-".

153. Further, the guestion is sometimes raised if there
may be some overlapping between the twao Articles®
or whether the two are distinct from each other”™f.

154. These questions cannot, however, he congidered
in this Report. For the present purpose, Wwe have 1o
adopt the existing language of the articles in nuestion®.

155. The Articles apply not only to a suit by the con-
signee, but also to a suit by the consignorlt-11-2,

1. See Union of India v. Probhat Markering Co., AJR. 1053 Assam 150-
192, paragraph 10,
{Suit for dameges for breach of contract for shortage, Article 115 ap-
plies).
2. See the tival contentions pui forth in  Shambhuram V. Unden of India
ALR. 1958 Pat, 118, 119, paragraph 4.

3. See case-law discussed in 0. T. Rly. v. Mrs. Karam Chand, A LR
1958 All 234, paragraphs 12, 21, 40, 42 [7.B.). i

&4 Fermmll v. D. H. Rly., AI... 1062 S8.C. 1879, 1885 para graph
23.

5. See also¥Dominion of India v. Nagardas and Co., A LR, 1955 Mad.
235, 236, paragtaph )

6. Gf. National Swadeshi Stores v, G. 6. Council, A.LR. 1948 Sind 26>
28, paragraph 18.

. For an explanation of the distinction berween the two articles, see O. T.
Rlp., ¥ Mrs. Karem Chand, AL, 1958 AlL, 234, 246, 253, paragraphs
23 and 6o (F.B.) (Article 30 app ies only when the carrier loses or
injutes the goods. [t does not apply when the loss oceurs 10 th_e plaintiff
for some other fault of the carrier, Article 31 was appiied for loss
owing to misconduct). .

8. See Fwala Dagt v. Union of India, ALR. 1953 Par. 351 368, para-

graph 7{Sinh gj.) {Under sriicle 30, the goods should be lest or damaged
{Tnder article 31, the goods should not have been delivered, or there

Lave been delsy).

g. See paragraph 144, supra.
10, Mutsaddi v. B. N, Rby. (1920) LL.R. 42 All 390 ; ALR. 1o20 All.

157, 158,

11, Chiraufi Lalv. B. N Rly.. (1924152 Calozz2 AIR 1925 Cal
559: 561‘ )

(Article 30 applies only when the carrier loses the geods).

12, Vaily Mohamad ¥. Netherland S. N. Co. Lrd., ALR. 1924 Cal. 173
175 (Reviews cases).
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156. The question where exactly the new articles'
should be placed, has caur=d us some anxiety. Articles 10
and 11 (of the Limitation Act of 1963} are grouped under
the heading “Suits on Contracts”. If the new articles are
Placed immediately after them, there is, no doubt, a
possibility, that an argument may be advanced that they
are confined to suite on contracts. Now, if the liability of
the Post Office is regarded as purely statutory®--*-%, then
the placing of the new Articles after Articles 10 and 11
may become inappropriate. On the whole, however, we
think® that it 1s convenient to place them after Articles
10 and 11, because of the similarity in the language of
those Articles (existing Articles 10, 11} and the proposed
new Articles.

157. The puints arising out of British statutes applicakle
to India, on matters connected with the Post Office, as
dealt with in a previous Report’, have been already dis-
russed? at the appropriate places. '

158. The important changes which we recommend in
the Act have been explained above. The other changes
which we recommend will be apparent from the draft
amendments? and Notes on Clause®.

159. We should make one point clear here, namely, that
the question of revision of the Rules made under the z’f.ct
is not within the scope of this Report. We have studied
some of the rules, for the purpose of understanding the
actual working of the Act, and have also ventured to sug-
gest some changes, in the Rules where the matter was
very important. Nevertheless, our study of, apd recom-
mendations regarding, rules are confined to points which
arose in connection with revision of the sections of the Act
themselves.

1.Paragraphs 141 — 144, supra.
2.S¢e paragraphs 25—29 and 34, supra.
3.Cf. Lord Denning’s judgment, referred to 1o paragraph 29, supra.
4-As to Indian cases on statutory Liability, see—
() Secretary of State v. Gura Prasad, (18¢92) T.L.R. 20 Cal. 51,
and

(i) Mathura Prasad v, Gava Municipality, ALR. 1938 Pat, 192

(Article 120 applied).
5.See also paragraphs 135 and 141143, supra.
6. 5¢ee also paragraph 142, supra.
+.Fifth Report of the Law Commission (British Statutes Applicable to
India).
is i i _.for ail ships ; section g, for re-
B-g‘si‘:fe;l;]c?lse%z;a%gs I;S:ri:ilc;nec%ic(vf;) 46 for moncy urders. (Paragrzphe
12, 41 and 112, supra).
g.Appendix 1.
1o, Aprendix 2.
g1.For example, paragraph 7 and paragraph 1o {foor-note), supra.

British Sta-
tutes appli-
cable 10
India on the
subject.

Other
changes.

Amendment
of rules

not con-
sidered.
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160. In order to give a concrete shape to our recommen-
dations, we have, in Appendix I, put them in the form of
draft amendments to the existing Act.

Appendix II contains Notes on clauses, explaining,
with reference to the draft amendments in Appendix 1,
any points that might require elucidation.

Appendix IIT summarises our recomxﬁendations in res-
pect of other laws (or in respect of rules under the Act).

Appendix IV containg a detailed note  discussing the
constitutional aspects of some of the sections of the Act.

Appendix V discusses in detail section 26.

Appendix VI contains a list of some of the important
provisions of Central Acts dealing with  “emergencies”.
The list is not exhaustive,

Appendices VII to XIII deal with the position as to
interception of postal article, including laws in some othier

courntries.

- Appendix XIV contains a note on Hability for regis-
tered articles in England.

1. J. L. KAPUR—Chairman.

2. K. G. DATAR .0

3. S. S. DULAT
4. T. K. TOPE L Members,

5. RAMA PRASAD MOOKERJEE JI

P. M. BAKSHI,
Joint Secretary and
Legislative Counsel.

New Delhi;
The 20th February, 1968
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EXPLANATION OF ABBREVIATIONS USED [N
APPENDIX 1

Fng, Act=The Post Office Act. 1953
{1 and 2 Eliz. 2 c. 36)-



APPENDIX ]

RECOMMENDATIONS AS SHOWN IN THE FORM OF DRAFT
AMENDMENTS

(This is a tentative draft only)
REPORT ON THE INDIAN POST OF ACT, 1898

Section 1

In section 1 of the Indian Post Office Act, 1898 (herein- g of 1zy%,
afler referred to as the principal Act), in sub-section (1),
the word “Indian” shall be omiited,

Section 2

In section 2 of the principal Act, after clause (b), the
following clause shall be inserted, namely: —

‘(bb) “mail” includes every conveyance by which ¢y 5. sy,
postal articles are carried, whether it be @ ship, air- Eng. Act
craft, vehicle, horse or any other conveyance, and ali0
a person employed in conveying or delivering postil
articles’, ‘

Section 3(c)

In section 3 of the principal Act, in clause (¢), after the
words “according to the usual manner of delivering postal
articles to the addressee” the words “or the placing of a
postal article into a Post Office Box at the post office rented
by the addressee” shall be inserted.

Section 4

(i) In section 4 of the prinecipal Act, in sub-section (1), Cf. 5. 3

after clause (b), the following clauses shall be inserted, %zgg(ﬁgh Act
namely: —

“(bb) letters conveyed and delivered by the sendezr
thereof personally:

{bbb) documenis issued by a court of justice or Cf. s 3(2)
other authority entitled to issue the same, or ony re- (d),Eng. Ac,
turn or answers to such documents, sent, conveyed and %; B 2)
delivered otherwise than by post.” ) V-amk

(ii} in clause {c), after the words by sea” the words
“or air” shall be inserted.

Section 5

In scction b of the principal Act, in clause (b), after the Compare
words “ports or places in India”, the words “and ownerg section 3(3)
of or persons in charge of any aircruft on a flight betwesn ;‘:): English
pluces in India” shall be inserted. et
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Section 10

in section 10 of the principal Act, the followirg sub-
section shall be inserted at the end, namely:—

“(3) Without prejudice to the generality of the
provisions of sub-section (1), the Centrel Government
may, make rules to give effect to such arrangements,
in respect of postal grticles other than those to which
sections 36 and 46 apply.”

Section 23

In section 23 of the principal Act, in  sub-section  (3),
after clause (b), the following proviso shall be inserted,
namely . —

“Propided that before any such erticle as is speci-
fied in clause (m) of section 20 is destroyed, notices in
writing shall be sent to the sender and the addressee,
and the article shall not be destroyed wntil the expiry
of one month from the date on which the last of such
notices ts sent.”

Section 26
In section 26 of the principal Act—
(i) sub-section (2) shall be omitted;

(ii) the following sub-section shall be inserted at
the end, namely:—

“(3) In respect af any letter, posteard, book or
newspaper, gn order under sub-section (1) may be
passed only when such order is required in the
interests of the security of the Siate, friendly rela-
tions with foreign States or public order or for
preventing incitement to the commission of any
offence.”

Section 28

Section 28 of the principal Act shall be re-numbered as
sub-section (1) thereof, and after sub-section (1) as so re-
numbered, the following sub-section shall be inserted,
namely: —

“(2) Subject to such conditions® as the Central
Government may by rule, prescribe, the Central Gou-
ernment shall be liable to pay compensgtior, not cx-
ceeding fifty rupees, to the sender of a registered post-
al article for the loss of the postal article or its  con-
tents, or for any demaege caused to it in course of trans-
mission by post:

1. Compare seciion 3B (1), Cinematograph Act, 1952 {37 of v952), which
reads as follows :—

“ ¢B. Principles for guidance in certifying fibme.—(1) A filn shall not be
certified for public exhibition if, in the opinion of the autherity comperent to
grant the certificate, the film or any part of it is against the interest of the
security of the State, friendly relstions with foreign States, public order.
decency or morality, or involves defamation or contempt of court or i¢
fikely to incite th¢ commission of any offence.”

2, It is not necessary o mentjion © restrictions ™, as in section 33.
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Provided that the compensation so payable shall
in no case exceed the value of the article lost or the
amount of the damage caused.”

Section 34

In section 34 of the principal Act, in the proviso, for
the words “that sum has been received from the acddressee”
the words “the postal article has been delivered to the
addressee or except where the article has neither been
delivered to the addressee nor returned to the sender in
the origingl condition” shall be substituted.

Section 33

Section 33 of the principal Act shall be re-numbered as
sub-section (1) thereof, and after sub-section (1)} as so re-
numbered, the following sub-section shall be inserted,
namely:—

“(2) Where the sender has assigned his right under
this section to the addressee, and gives a written inti-
mation of such assignment to the officer-in-charge of
the Post Office, the compensation under sub-section (1)
shall be payable to the addressee.”.

Section 42A (New)

After section 42 of the principal Act, the Zollowing
section shall be inserted, namely:—

“494, The provisions of sections 40, 41 and 42 shall, as
far as may be, apply in relation to persons in charge of air-
craft departing from or arriving at eny place in Indig as
they apply in relation to masters of ships departing from
or arriving gt any port in India.”.

Section 45

- In section 45 of the principal Act, in the proviso, for the
words “ten rupees”, the words “one hundred rupees” shall
be substituted.

Section 474 (New)

After section 47 of the principal Act, the following sec-
tion shall be inserted, namely:— )

~ “47A. Money orders shall be paid at such times and
in such manner as the Director General may, [rom time
to time, appoint’.”

Section 52

In section 52 of the principal Act, for the words “im-
prisonment for a term which may extend to seven years”,
the words “imprisonment for life or for a term which may
extend to ten years” shall be substituted.

1. Gf. §. 21 (3), section 29 (3), section 32 (3).

Cf. section
26 read with
s. 87(D)
definition
of “ Com-
mander™
English Act.
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Cf.

8. 52,
~ English Act,

Compare S,
65,
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Section 564 (New)

After section 56 of the principal Act, the following sec-

tion shall be inserted, namely: —
“56A. If any person—
(a) commits theft in respect of—
(i) a mail bag, or

(ii) any postal article in
course of transmission by post, or

(iii) any movable property out i
of a postal article in course of transmission by
post, or

(b) stops a mail with intent to rob or search
the mail,

he shall be punishable with imprisonment for life or for
a term which may extend to ten years, or fine, or both”.

" Section 64

In section 64 of the principal Act, for the words “by this
Act” the words “by or under this Aci” shall be substituted.

Section 654 (New)

After section 65 of the principal Act, the following sec-
tion shall be inserted, namely: —

“65A. Whoever, being the person in charge of an air-
craft—

(a) fails to comply with the provisions of sec-
tion 40 read with section 424; or

(b) without reasonable excuse, the burden of
providing which shall lie on him, fails to deliver
any postal article or mail bag or to comply with the
directions of the officer-in-charge of the Post
Office at a place of arrival, as required by section 41
read with section 424,

shall be punishable with fine which may extend to one
thousand rupees”. :

Section 66
In section 66 of the principal Act, in sub-section (1) ~-

(a) for the words “being either the master of a
ship arriving at any port in India or anyone on board”,
the words “being the master of a ship or the person. in
charge of an aircraft arriving at any port or place in
India or anyone on board” shall be substituted;

(b) for the words “port of arrival” the words “port
or place of arrival” shall be substituted.

Stealing mai}
bag or postal
article.

Penalty for
in charge of
aircraft,



Section 69

In section 69 of the principal Act, for the word “letter” ¢y 5. 56
wherever it occurs, the words “postal article” shall be sub- English Act.
stituted.

Section 724 (New)

- After $ection 72 of the vprincipal Act, ithe following
section shall be inserted, namely:—

“712A. Trial of offences— (1) An offence under this g{] 2 et
Act may be tried by any court within the local limits of ~"& o1 A<t
whose jurisdiction it was committed or the alleged of- Cf. s. 134
fender is arrested or is in custody or, where the offence Rilways Act,
is {n respect of a mail, mail bag, postal article, or money 1890.
order or any movable property sent by post, within the See also
local limits of whose jurisdiction the mail, mail bag, sections 17
postal article, money order or movable property passed 5y Gk Eo0°
in the course of transmission by post. ' Procedure,

1898.

(2) Abetment of an offence under this Act may be
iried by any court by which the offence abetted may be
tried. '

(3) Nothing in this section shall effect the jurisdic-
tion of a court competnt'-2->-4 to try an offence under
this Act by virtue of the provisions of the Code of
Criminal Procedure, 1898.” 5 of 1898,

Section 74
In section 74 of the principal Act,—

(1) in sub-section (3), the words “and on such pub-~
lication shall have effect as if enacted by this Act” shall
be omitted; “

(ii) after sub-section (3), the following sub-section
shall be inserted, namely:

“(4) Every rule made by the Central Govern-
ment under this Act shall be laid, as soon as may be
after it is made, before each House of Parliament
while it is in session, for a total period of thirty
days which may be comprised in one session or in
lwo or more successive sessions; and, if, before the

1. As to provisions applicable in ordinary cases, see sections 177 to 182,
Code of Criminal Procedure, 1898,

2. As to theft and misappropriation see section 181 (2) and (3), Code of
Criminal Procedure, 1898,

3. As to offender in journey, see section 183, Code of Criminal Procedure
1898,

4 As to trial in Presidency Towns, see: ection 184, Code of Criminal
Procedure, 1898.



63

expiry of the session in which it is so laid or the
session immediately following, both Houses agree
in making any modification in the rule or both
Houses agree that the rule should not be made,
the rule shall thereafter hove effect only in
such modified form or be of no effect, as the case
may be; so, however, that any such modification or
annulment shall be without prejudice to *he validity
of anything previously done under that rule”.



APPENDIX II

NOTES ON CLAUSES
Section 1
The change is verbal.t
Section 2

Definition of “mail” is being added, which will be useful
for the new section proposed to be inserted®. The expres-
sion occurs in the existing provisions alse. For examyle,
see section 3 (d), section 67, ete.

Section 3(c)

It has been suggested by the Department’, that in he
definition of “delivery” should include delivery into— (i)
P.O. Boxes at the post office, and (ii) private letter boizes
at the addressee’s premises. We have accepted the sugges-
tion as to the first point. The second is already covered by
the words “at the house or office of the addressee”, in
section 3(c).

Section 4(1) (bb) and (bbb) (New)

Certain provisions are being added on the lines of the
English Act, to save—

(i) letters taken by a person himself;

(ii) Summons ete, issued by courts, ete.

The English provision is confined to courts, hut
other officers have zalso to be covered, as they possess a
power to issue summons, etc.).

The following comment was made* by the Department
on the draft Report:—

(2} The proposed clause (bbb) to sub-section (1)
of section 4 is acceptable so far as “documents issued
by a Court of Justice” are concerned. The words “or
other authority entitled to issue the same” may be
dropped since, if such “cther authority” exercise the
powers of a court of justice. It is automaticslly
covered by the words “a court of justice”.

It is felt that the assumption made in the commen: is
not correct.

1. See the body of the Report, paragraph 8.

2, See section 56A (proposed), regarding stealing of mail bag, etc.
2. 8, No. 96 (Suggestion of the Department).

4. 8. Mo, 168 (Commaznt of the Department).
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. Section 4(1) (c)
This has been extended to aireraft.
Section 5(b)
This has been extended to aircraft.
Section 10

It has been stated by the Department’, that while sec-
tion 10(1)} gives power to make rules on ce-tain matters,
it does not give a general power to give effect to arrange-
ments made with foreign countries in respect of postal arti-
cles generally. It has been suggested, that such a power
should be given.

The suggested change appears to be unobjectionabie,

Necessary amendment has been proposed.

As regards registered, insured or value payable postal
articles, and money orders, a suitable provision already
exists in sections 36 and 46, and those articles have, there-
fore, been excluded from. the provision sought to be added.

Section 23

The reasons for the proposed amendment have been
already stated2

Section 26

The reasons for the proposed amendment have been
already stated®.

Section 23

Reasons for the amendment proposed Lo section 28 have
been zlready given*.

Section 33

The reasons for the change recornmended in section 33
have been already explained®.

Section 34

The proviso to section 34 has been amended, for reasons
already stated®. :

1. 5. No. 95 [Juzgastion of the Departmenr).
2. Seg body of the Report, paragraphs s6 —72.
2, Sez body of the Report, parazvaphs 35 —36.
4. Ser body of the Report, paragraphs 102 —r04.
5. See body of the Report, paragraphs 106—107.

=

. See body of the Revort, paragraph 108, er seq.
861 M of Law
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Section 424 (New)

The object of the proposed amendment is to extend the
provisions of section 40, section 41 and section 42, to aircrafi.
Compare section 26 of the English Act, read with the defini-
. tion of “Commander” in section 87(1) of that Act.

Section 45

In gection 45, the proviso states that a postal order should
not be issued for an amount in excess of ten rupees. It has
been suggested,! that the proviso be deleted.

The point was thus reiterated in the comment on the
draft Repart®>—

“It ig felt that the proviso to section 45 may better
be removed, altogether, as that would make for great
flexibility in bringing out postal orders in different
denominations according to public demand.”

The comment was not accepted in toto.”

It may not be desirable to delete the proviso, but the
limit of Rs. 10 may be replaced by Rs. 100. (Some limit
must be there, in this respect?).

Necessary change is proposed.

Section 474 (New)

It has been suggested by the Department5, that regard-
ing delivery of Money Orders a provision should be insert-
ed similar to sections 21(3), 20(3) and 32(3). There
appears to be no cobjection to this suggestion.

Necessary provision is proposed.
Section 52

(1) Punishment under section 52 has been proposed
to be increased to life imprisonmient or 10 years®, in view
of the gravity of the offence.

{2) Theft, (though it iz also mentioned in the new sec-
tion proposed for stealing mail bags, etc.”} has been retain-
ed in section 52, to retain its comprehensive scope.

1. 8. No. 96 (Suggestion of the Department),

2. 8. No. 169 (Comment of the Department).

3. As to postal orders, see Rules 180A to 180E, Indian Post Office Rules,
1938.

4. Section 21 (1), Bnglish Act, leaves the maximum amount to the Post
master General.

5. 8. No. 96 (Suggestion of the Department) under sections 2x (3), 29 (3)
and 32 (3)

6. Compare section 56A. (proposed) and section 57, English Acrt.

7. Section 56A (proposed).
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Section 564 (New)

Section 56A is new. It is considered that it would be
desirable to have a comprehensive provision on the lines
of section 52 of the English Act, authorising severe punish-
ments etc. in respect of any person who steals a mail bag
or postal article or anything out of the postal article, or
stops the mail with intent to rob or search the mail.
While the subject matter of the proposed provision is (to
some extent) covered by the existing provisions, either in
the Post Office Act (e.g. section 52), or in the [ndian Penal
Cede, the punishment under those provisions is not suffi-
ciently severe. Thus, stopping a mail, even if it falls
under the sections dealing with “robbery” in the Indian
Penal Code!, would not attract severe punishment. The
same applies to the general offence of “theft'”? under the
Indian Penal Code.

Necessary change has therefore been propcsed. A pro-
vision for fine has been made, to cover cases where the
offender has sustantially enriched himself. It is also con-
sidered, that the fine should be available as an alternative
punishment to imprisonment, and the provision is framed
on that basis.

Section 64

Section 64 provides that whoever, being required by
this Act to make a declaration in respect of any postal
article, ete. makes a false declaration shall be punishable,
etc. In a Madras case’, the question arose whether the
section could be applied against a person who had made
a false declaration to the effect that a V.P.P. article was
being sent in execution of a bona fide order received by
him. Such declaration was required by the rules under,
seetion 35. The Court held, that such rules should be re-
garded as part of the enactment, and pointed out, that sec-
tion 74(3) already provides that the rules shall have effect
“as5 if enacted by the Act.”™. If seems, however, desirable
to make the pogition clear.

Necessary amendment has been proposed. -
Section 654 (New)

The object of this amendment is to apply tc aircraft the
same provisions as are found in section 65 for ships. It
is consequential on the proposed addition of a section®
applying the provisions of sections 40, 41 and 42 to persons
in charge of aircraft.

1. Sections 390 to 398, Indian Penal Code.

2. Sections 378 to 382, Indian Penal Code,

3. Croon Prosecutor v. G, Kothanda Ramiakh, (190101 LR, 33 M sdr:cs
§11, 512, 513.

4. Seg algo rule g5, Indian Post Office Rules, 1933.

5. See section 42A (proposed).
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Section 66

The amendment is intended to extend the provisions
of the section to aircraft.

Section 69

The reasons for the amendment have been already
explained’.

Section T8A (New)

Section 78A is new. Under section 70 of the English
Act, an offence under the Act can be tried {briefly)
by the court within whose jurisdiction the offence was
committed or the offender is in custody or apprehend-
ed, or within whose jurisdiction the postal article passed
in the course of transmission by post®. A similar provi-
sion in our Act would be useful. The general rules re-
garding local jurisdietion of Criminal Courts are contain-
ed in section 177 et seq of the Code of Criminal Proce-
dure, 1898. But there are no special rules to cover the case
of offences committed regarding a postal article, which, in
the very nature of things, has to travel from one place to
another. While the cases where the offender himself is
in journey, would be dealt with by section 183 of the Code
of Criminal Procedure, 1898, the case where the postal
article passed through several jurisdictions in course of
transmission would not fall under any special provision.
Section 184 of the Code of Criminal Procedure, 1898 cloes
provide (inter alig), that offences aginst a law relating
io the Post Office may be inquired into or tried in a Presi-
dency Town where the offender and all the witnesses for
the prosecution are to be found. But that section is con-
flned to Presidency towns. It would be convehient to
have a provision on the lines of section 70 of the English
Act. Necessary changes has been proposed.

The following comment has been made® as regards
proposed section T2A, sub-section (2) (in the comment on
the draft Report}.

“Difficulties are bound to arise in the course of aciual
application of the proposed section if it is to co-exist with
Criminal Procedure Code and co-act. It appears to this
Government that since the proposed section is a special
law and by virtue of the provisions of sectiong 1(2) and
5(2) of the Code will prevail gver the provisions of the
Code, it is not necessary to go out of one’s way to save
the jurisdiction of courts under the Criminal Procedure
Code by means of a saving clause. Sub-section (2} of the
proposed section may, therefore, be gmitted.”

1. See the body of the Report, paragraph 122 (5),
2. This is in addiiion to the provisions relating to offences’committed
during journeys and offences commirted in more than one country or pligeme—
Criminal Law Act, 1826 (7 Geo. c. 64), section 13 (@),

3. 8. Mo. 170 (A State Government).
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The comment was considered by us. In our view, it
is necessary to have a savings provision. pariiculariy
because there are provisions in the Code® under which alsa
jurisdiction can be cxerciszc.

Section T4

Section 74(3), latter half, provides that rules under the
Act shall have effect as if enacted by the Act. It is not
the practice in moedern times to have such & provision m
the rule-making section generally, and this part of the
sub-section should he removed.

In conformity with recent legislative practice, a provi-
sion required the rules te be laid before the Parliament
with powers to modify or annul the rules, siould bz in-
serted?.

Necessary change has been proposed.

With reference to gection 74 as proposed, a State Gov-
ernment had, in its comment on the draft Report, stated® —

“This Government cannot agree that recert legislative
practice has been to provide that Rules made by Executive
authorities under a Statute must be laid before the Parlia-
ment end submitted to revision and mod:fieation. It
appears to this Government that the procedure contemplat-
ed by section 23 of the General Clauses Act is far profer-
able. Section 74 may, therefore, simply  provide
{hat the rules should be framed after previous publica-
tion.”

Having regard, however. to well esteblished recent
legislative practice!, no alteration of or addition fo the
draft was considered necessary.

1. See sections 183 and 184, Code of Criminal Procednre, 1898 (as
examples),

2. This is subject to any recommendacion whick the Law Corm ission
may make in connectiofl wich the Generalis ~uses &z, 1897 on the
subject of laying of rules,

3. 5. No. 170 (Comment of 2 State Government).

4. For a recent example, see section 21, Unlawful Activitizy (Prevention)
Act, 1967 (37 of 1067).
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RECOMMENDATIONS IN RESPECT OF OTHER LAWS {OR IN RESPECT
OF RULES UNDER THE ACT)

1. Limitation Act, 1963 (36 of 1963)

Two articles should be inserted in the Limitation Act,
to provide a period of one year for a suit for compensaticn
for loss of, damage to, non-delivery or delay in delivery
of, postal articles!.

II. Mail Ships

Separate legislation should, if necessary, be enacted for
Mail Ships, after entering into conventions?.

II. Indian Telegraph Act, 1885 (13 of 1885)

Section b of the Indian Telegraph Act, 1885, should be
amended as indicated in the body of the Report?, in order
to bring it into line with article 19 of the Constitution.

IV. Indign Post Office Rules, 1933.

Certain amendments may be made in the Indian Fost
Office Rules, 1933, ag indicated in the body of the Report!.

I. See body of the Report, paragraphs I4I—I42.

2. See  body of the Report, paragraph 1z.

3. Ses body of the Report, paragraph g3.

4. See body of the Report, paragraph g7 and paragraph 108 (foot-note)s

0
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APPENDIX 1V

CONSTITUTIONAL ASPECTS OF SOME SECTIONS OF THE PosT OFFICE ACT

Main section in

Connected section

Other analogous

Constitutional

the Indian Post in the Indian Post laws positicn
Office Act Office Act
Section 9—
It empowers the If the newspaper The section does
making of rules is registered under not seem to con-
ag to registered the Post Office flict with any pro-

newspapers.

(Seerules 1, 30,30A
and 212, Indian
Post Office Rules,
1933).

Section 19(x) bars
the sending of ex-
plosives, danger-
ous and filthy arti-
cles, noxious subs-~
tances, living ani-
mals ctc.,, likely to
cause injury to
postal articles or to
an officer of Post
Office.

Section 19(2) bars
the sending by
post of any arti-
cle or thing likely
to injure postal ar-
ticles in course of
transmission by
post or any officer
of the post office.

Act, it gets the pri-
vilege of conces-
sjonal postal rates
under rule 1, Indian
Post Office Rules,
£933.

Section  23(1}— Any
postal article sent
by post in contra-
vention of any pro-
vision of the Post
Office Act may be
detained, and either
sent to the sender or
the addressee” (char-
ging prescribed ad-
ditional postage, if
necessary).

Section 23(3)(a) au-
Orises  opening
and destruction, 1.

Section 61 provides
for punishment.* ,

Section s5{1y ot the The restriction

Indian Explosives
Act, 1884 (4 of
1884) empowers the
Central  Govern-
ment toregulate, by
rules, the trans-

portation etc. of ex-
plosives. A breach
of the rules is pun-

ishable under sec-
tion 5(3)(b) of that
Act.

1. Ses Rules 1,39, 304, 212, Indisn Post Office RuleS,;33

vision of the Con-
stitution. Rules
under the section
must. of  course,
keep themselves
withix the limits
allowed by the sec-

- tion.? I,

is
reasonable.  Explo-
sives in a postal
article, may, when
the article is stamp-
ed for defacing the
postaze stamps, ex-
plode the article.
This appears, there~
fore to be a reason-
able restriction, in
the interests of
public order, or in
the public interest
It, therefore, seems
to be valid. Possi-
bility of its coming
into conflict with the
freedom of gpeech
and expression is
small,

2. The power under section 23 (3)(a) is in addition to destruction under rule 214,
Post Office Rules.

3. See also discussion relating to section 20, on the point whether bre ach of rudes is

an oftence,
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Main section in
the Indian Post

Connected section
in the Indian Post

Other analogous

Consritutional

do

laws position
Office Act. Office Act.
Section 194 —bars Seetion  23(1)—em- Section 2944 —Ind- The restrictions
the sending of powsrs dstention  ian Penal Code pu-

tickers, ete., relat-
ing to unauthoris-
ed lottery. .

Section 20—No per-
son shall send by
post—

(@) any: indecent or
abscene printing,
photograph, litho-
graph, erc., or any
other indecent or
obscenc article, 2,

(b) or any postal ar-
ticle having there-
coh oronth cover
thereof, —

of the article, plus
return to the sender
or addressec.

Section 23(3)-—Not-
withstanding any-
thing in sub-section
(1), any postal arti-
cle sent by post in
contravention of
section 19A, may
“under the autho-
rity of the Post-
master General, if
necessary, be open-
ed and destroyed.”
[Section 24 does not
seem to apply; see
its opening words.]

Section 61—provides
for punishment.

nishes the keeping
of lottery houses, or
publication of pro-
pasals as te lowe-
ries.

Section 23(1)—Any (a) Section 292—In-

postal article sent
in contravention of
any provision of the
Post Office Act,
may be detained,
and either returned
to the sender, or
forwarded rto its
destination (charg-
ing prescribed ad-
ditional postage, if
Necessary).

dian Pemal Code
punishes publica-
tion, sale, distribu-
tion, etc,, of obs-
cene books, pam-
phlets, ¢te.

noE raise any ques-
tion of freedom of
“expression” under
article 19(1). It is,
therefore, unneces-
sary to  consider
wheth=r they fall
under “morality” in
article 19(2).

({) The provision re-
lating 10 obscenity
or indecent matter
is  jusiified in the
interests of “decen-
cy’?, or  “morality”
under article 19(2)
of the Constitution.
Hence, it is valid
s0 far as the sub-
stantive aspecLis con-
cerned,

As to the meaning
of “‘obscenity’’ un-
der the Indian Pe-
nal Code, see a de-
cision of the Sup-
reme Courd* which
upholds the validity
of section 29z, In-
dian Penal Code.?

L. Cf. rule 44, Indian Post Office Rules, 1933.

2. A similar provision is section 11 of the (English) Po Office Act, 19363 discussed
in Russell on Crime, (1964), Vol. 2, page 1427.5t

3.Ra jit Udeshi v. State, A.LR. 1965 S.C. 83c.

4. See also Shanker & Co., v. State ALR. 1
the validit of section 3 () of the Press

as it related to obscene or indecent

935 Mad. 498, 501, paragraph. g, upholding
(Objection” *Matter) Act, 1951, in so far
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Main section in
the Indian Post
Qffice Act

Connected section
in the Indian Post
Office Act

QOther analogous
laws

Constitutional
pIsition

any words, marks

or designs of an—
(&) Indecent,

(2} obscene,

(&8 seditious,

(i) scurrilous,

(v) threatening, or open any newspaper,

(vs) grossly offen-
sive, character.

Section 23 (2). —Any (B} Section

officer incharge of
a Post Office or
authorised by the
Postmaster General
in this behalf may

book, packet or

sample suspected to

be in contravention
of section 20(a).

Section 23 (3) (B). —
Notwithstanding
anything contained
in sub-section (1),

any postal article
sent by post in
contravention of

section 20 may be
disposed of in such
manner as the
Central  Govern-
ment may, &y rule,
direct. (See Rule
217, latter halt, of
the Indian  Post
Office Rules, 1933,
which  autherises,
tnter alia, destruc-
tion of the postal
article).

(Section 24 does not
seem to apply.)

11(2) {h)
of the Cusroms Act,
1962 {52 of 1062)
empowers the Cen-
tral Goveramcent to
prohikit the import
of goods for various
purposes, one  of
which is * main-
tenance of standards
of decsncy or mo-
rality . (Further
procedure to be fol-
lowed, if the pro-
hibitionis violared,
is contained in
secrions 112-113 of
the Customs
Act).

(e) Seetion 98 (1) (o)
of the Code of
Crimingl Procedure,
1898 empowers the
issue of a search
warrant by a spe-
cified Magistrate,
for search of

a
house etc. for ob-
scene articles, if

found in ths house,
are t¢ bhe carried
to a2 Magistrate).

Section 3 () of the
Dramatic Perfor-

mance Act, I876,
prohibits,  (fnzer

alia), the display of
a dramatic per-
formance likely to
deprave and  cor-
rupt pesrsons pre-
sent at the perfor.
mance. Thercis no
provision for giving
notice, and this pro-
vision has bzen held

to be void. 1,

(i) The
part,

procedural
however,  re-
quires ronsidara-
tion.  Scction  23(3)
(6), recd with rule
217 of the Indian
Post Office Rules
1933, authorises
(inrer ofia) the
destruction of the
article without
notice to the  ad-
dressez. (Contras-
section 24 of the
Act, which provides
for notice, ete.).

I. Section é-’(c) of the Dramatic Performance Act, 1876 was held to be
Lad, A.LR. 1956 All, 571.

v. B

void in State

"The point was considered, but not decided,
in Harnam v. Stats, ALR. 1958 Punj. 243, a44.
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Main section in Connected section Other anslogons Canstinstional
the Indian Post in the Indisn Post Yaws Tasition
0O ffce Act Offee Act.

A somewhat si-
mifar  Provigion is
contajred, o jec-
vien 5B of the Ci-
asmistographs  Act,
195237 of1952).
Thers iz alka a
power 1o forfeiteor-
tain publicadons in
the Young Persons
(Harraful — Publi-
catiane’ Ao, Iosa
(93 of 1056}, But
both these  Acts
coomin  procedoes]
safeguards. ‘Thus,
the Cinemaro-
grazhs Act, 1053,
sections 4 {2} and
s, provide for
hearing gnd appeal,
Fhe Young Par.
8005 OIS, gty 159%4,
section §, provides
for ju c:al TE-
view by the High
Court.?

Sacton 23 (3) %
mmﬂam ®a gatice
fe the  addvesser
This s alio the pasi-
Hon wmder section 3,
Dok ew, Awr,
186, Bule 2[7
reiating to posel
articies governed
e sechOn 20, st
thorises the destruc-
tiovn of zlbg awyicler
or disposa! i ik
mawmer a3 the Post
Muster Ganeral di-
rects. The require-
menrt of pmc:du:al
ressonableness  has
theefore to be consi-
dered,®

The requirements of
natics and  judicial
teview  have  been
mpadel as wvery
important in  such
©ases, 1o support the
*alidy of  provi
sions ingererring

1. Cotapare, also, Section 4, Crimioal Law Amendment Act, 1581 23 of 106z}

3, A% o the invalidits of secriom 2 72 of the Dhremetic Performances, etc. Acr 1876
see St v. Babeo Lal, ALR. 1056 AN 571. The point was coasidered but pot
ecided, in Harqam v, Pmmﬁ, A TR, 1958 Pun j243.
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Main section in Connected saction Qthar anzlogous Comaritntioral
the Tndiar: Post jn th: Indian Post s poaition
Office Act Otffice Agt
with the

men:al  rights  of
freedom of speech
and expression,®

A power to approach
the Hi Couw

iad
may save the validity
of such restrictions?

It was beld i a  very
carly Allehebad case?*
that destruction of

copies of 8 book

whichi was obscene
could not be ordered
by the Magistrate,
in the absence of a
specific power. {The
decision refated to
section 418 of the
Criminal Proce-
dure Zode ag it was
then §in forcs, The
peset  gectior. dis
specific  on  the
point).

In a cas* under sec-
rion ¢f the Post
Office Act® it was
he]-d) that cocaine
wag not an offansive,
dangerous,  fllthy,
nexious or defete-
ricus within section
in. It was also
observid, Tt ewen
if rubes had been
mads tiy prevent the
sending: of oocaine
by post, the sending
of articles by post in
contravention of the
rules 5o made did
not seem Yo be an
offerce under sec-
tion 61, which ooly
deals with the send.
ing of articles im
connawaticn of the
sections  thEmgedoes
i.e., sections 19 amd
205

7 Rewa Shamkar v, Sue, ALR. 1954 All, 562, 568, 559, paragraph 12, relating
! gseét‘i.:n 15 of the Press Emergency Powers Act, 1631, which empowered the
District Magistrate to restrai the printing of newssheets.

, Of. Skarti Lall v, Stcte ALR. 1954 Bom. 508, 309, peragraph 1, upholding
: i{e vztl'id;w of gection 11 of the Fress (Objectionable Matter) Act 1651 In View

of the position for judicial review.
3, Empress of Irdia v. Indarman (1331) LLR. 3 All. 837, 844 {Straight T3,
4. Secrion 521,%Code of Criminal Procedure, T3¢8.
5. Emp. v. fomal Khan, (1515) LLR. 37 All. 2%g.
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Main section in Connected section Other analogous Constitutiona!
the Indian Post in the Indian Post laws position
Office- Act Office Act

In one Caleutta case,/

a prosecution under
section 61 of th=
Post  Office Act
read with section z0
for transmission by
post of a printed
post-card  contain-
ing an advertise-~
ment of a Datent
medicine in la--
guage of an ohscene
nature, was upbheld
and the court adopt -
ed the wellk own
test ‘n Cleen V.
Hicklin® as to  the
test cf obscenity,

(@#) The provision as
to “ seditious ™ mat-
ter is valid. The
Supreme Court
inter pretation of
section 124A, Indian
Penal Code will be
applied here also
S0 as to justify

the provision in
the :nterest of
‘“ putlic order ™

within  article 10
(1) (a) and 19 (2) of
the Constitution,

(i) The provision as
to “scrurrilous ” ar-
tacks appesars o be
valid, It is unneces-
sary to consider
here whether the
provision will be
interpreted as
“ seurvilous and
“indecent + though
this is not likely, ®
If such narrow,

1. Sarat Chandra Ghose v. King Emperor, (1904) LL.R. 32 Cal 247, 248 (Ameer Al
and Part FI.),

2, Queen v, Hicklin, (1868) L.R. 3 Q.B. 360, 371.

- 3. See Kedar Nath v. State of Bikar, (1562), Suppl. 2 8.C.R, 769 ; A.LR. 196z 5.C,
955.

4. Cf. P. Ramarathnam, (1964) 2 M.L.]. 440 (Section 292A, Indiza Penal Code—
Madras Amendment—upheld) (Kalasham I.). (“Indecent and Scurrilous *).

5. Gf. Shankar& Co. v. State, A LR. 1951; Mad. 491, 501, paragraph 8§ as to section
3 {v), Press (Objectionable,Matter) Act,’lgsl. ’
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Main section in
the Indian Post
Office Act

Connected section
in the Indian Post
Qffice Act

Other analogous
Laws.

Cimsu:tptional
position

Section 21 (2)—(a)
{b) and (&)—Em-
p ower the making
of rules specifying
articles which may
not be transinitred
by post, prescrib-
ing the condition
on which arricles
may be trans-
mitted by post,
and providing
for detention
and disposal  of
articles sent in
violatiocn of such
rules.

Seetion 23 (1). —dis-
cussed above, under
section 20.

Section 23 (2)—dis-
cussed above, un-
der section 20,

Section 23 (3) () —
Discussed  above
under section 20,

interpretaton is plac-

ed  the section
is undoubtedly va-
lid.* TRut, even if
it is  construed
widely, it seems to
be saved by ‘““mo-
rality>* in  article
19 (2).

(v) The provision re-
lated to * threaten-
ing” matter does
not raise a question
of freedom of
*f expression **.
Hence, it is not
necessary to discuss
the question whe-
ther the proviion
may be justified in
the interests of
“morality **  within
artizle 19 {2} of the
Constitution.®

(vd) Thaere is some
diffizulty about the
word  F offansive **?
but it scems to fall
witliin “ morality >,
in grticle 19 (2) of
the Constitution.
The power is, no

doust, wide. The
rulcs may be in-

valid if they g0 be-

yond article 19 (2)4.
The validity of the

section  {tself  is

how=ver, not affect-
ed. In any case, it
would be neither
necessary nor ¢con-
ven.entto modify the
lanpuage of the sec-
tion sO as to provide
that the rules shall
comply with  the
various heads men

tioned in article 19,

The provision

would have to  be

extrernely  cumber-
some, as it will have
to deal not only with
article 19 (2}, but
also with article 12
(3) (@), etc

1. Cf. Krishna Sharma v. Swate ALR. 1952

section 3 (v]) Press, etc., Act, 195I.
2. Compare section 503, Indian Penal Code,

T

Sau, 28, 130,

paragraph 6, regarding

. See Basu, Commentary on the Constitution, (1965), Vol. 1, pages 67i-67z.
. The matter is discussed in Basu, Constitution of India, (1965), Vcl. I,page 672,
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Main secrion in
the lndian Post
Office Act

Connected section
in the Indian Poat

Other analogous
La

- T e———
Constitutional
Position

Section 23, —See dis-
cussion in  this
Appendix  under
secdons 1g, 20,
21,

Seetion 24.—Fxcept
and otherwise pro-
vided in the Act,
where a postal ar-
ticle suspected to
contain any of the
following  three
categoriss® of
goods, nemely.

{a) any goods of
which the fmpory
by post is  pro-
hibitad h}' or;
under any enact-
ment for the time
being in force, or

(&) any goods of
which. transmission
by post is  pro-
bibited by or
under any enact-
ment ete. or

Moreover, many of
the rules!  would
never €ome in con-
flict with article 9.
Their true nagurs
and character iz not
to interfere  with
the  freedom  of
speech at all, bur 1o
regulate packit:g
contents e, of
postal articles, or to
exclude from the
post Injurious subs-
tances.?

(¢) So far as the first
category under sec-
tionz4 is concerned,
the walidity of the
section is Tinked up
with the orher
enactrnent {such
as the Imports and
Exports Control,
ew., Act or  the
Custons  Act), un-
der which import is
prohitited, The
procedure givern in
gectiorl z4 is also
a fairly reasonable
one, and Prima
facie, thercfore, the
provis:ons  of the
section as to this
categomy would not
raise any  serious
constitutional di-
fHeulty.

I. See Rules 8 to 43, and 44 to 46, Indian Post Office Rules, 1933.
wakhana

2. Cf. discussion in Hamdard Da
564, paragraph 20,

v. Unionr of indin, A LR. 1950 8.C. 554,

3. This is n0t a reproductior: of the language of the section, but an analysis,
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Main section in Connected section Other analocgous

Constitutional

the Indijan Post in the Indian Post Laws position
Office Act Office Act
(c) anything  Lable {{ 3 Thes= remarks also

to duty, is 16~
ceived for de-
Livery at a Post
Dffice, a notice is
to be sent to the
addresgee  invit-
ing him to attend **
within a specified
time. The postal
article iz then
opened and exa-
mined (before
witnesses if 30
directed by the
Director General),
and then deliver-
ed to the addres-
see, unless  re-
quired for the
P se¢ of any
fi T proceed-
ing under the
law.

apply to the second
categary of goods,
ie., goods whose
transmission by post
is prohibited under
any enactment,

(%) The third
gory, ie., “any-
thing liahle to duty”,
must bz confined o
goods on which a
dury is lawfully levi-
sble ; and, therefore,
{though the section
does mnot say so),
action. can be taken
in respect of this
category of pgoods
only where the duty
is leviable under
some orier law. For
this reason, the
validity of the sec-
tion in respect of
this category need
not be independent-
lv  examined. The
procedurs is  also
fairly reasonable.

cate-

NOTE.—5 ection 24
can, possibly, apply
afso t© goods the
trznemjssion where-
of is prohibited by
an order under sec-
tior 144 ©f the Code
of Cririnal Proce-
dure-—{assuming
that section 144
can  be lawfully
used for that pur-

posext It is, how-
evEer, unmgcessary
o consider the

aspect for the pup
pose of pevision ©of
the Post Office Act.

1. As to the use of section 144, Cade of Criminal Procedure, 1898 to restrain frecdom

of the press, see—

(i) P. T. Chandra v. Emp., A.LR. 1542 Lah. 171, 172 {F.B.), {(Tridune Case.

(i) In ve Ardeshsr, A LR. 1940 Bom. 42, 43.

{#if) Babu Lal v. State, (1961) 3 S.C.R. 423 ; A.L.R.10615.C. 884.
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Main section in
the Indian Post
Office Act

Contiected section

in the Indian Post

Office Act

Other analogous

Constituticral
positicn

Section 24.4.—Em-
powers an officer
of the Post Office
empowered by the
Central Govern-
ment to deliver
to the Customs
authority any
postal article rte-
ceived from be-
yond India and
suspected to con-
tain anything lia-
bie to duty to a
Customs authority
specified in  the
Central  Govern-
ment’s order, Fur-
ther action is  to
be taken by such
Customs authority
in accordance with
the Customs Act,
or other law.

Articles semt in con-
travention  of Im-
port and Expor:
(Conirol) Act, 1947
or the Customs
Act, Section zg.—
Empowers an
officer of the post
office empowered
by the Central
(Government in
this behalf, to
search for any
goods in course of
transmission by
post, being goods
whose export or
import is banned
or restricted under
the Customs Act
or other law, The
goods are to be
delivered to an
officer appointed
by the Central
Government, who
may dispose of the
goods in such
managsr.

This iz linked up
with the Customs
Act or other rele-
vart law, which
imposes the duty.
The power can  be
exercised by an offi-
cer of the Post
Offce  empowered
by the Central
Government, and is
corfined to articles
received from
beyond the limits of
Incia, and suspected
to comtain  anything
liable to duty. Tis
validity in this
conzext nead not
therefore, be  ¢xa-
mined minutely. It
is not likely, in
practice, to  inter-
fere with the free-
dora of speech, and
so far as the other
rights guaranteed
by the Constituticn
are concerned, the
prcvision  seems to
be a reasonsble
restriction in  the
public interest.

(1) The section s

contnected with  the
restrictions under
the Import and Ex-
port (Control) Act,
1947 or under sec-
tion 11, Customs
Act. 1962 orsimilar
laws. Most of these
are within the ambit
of the  words,
‘in the interest of
general public 7 used
in article 19 (6) of
the Constitution. In
case the restrictions
imposed  in those
other Acts are
themselves held to
be void, then sec-
tion 25 of the Post
Office Act will  be
void in  relation to
those restrictions.
Its validity need
not be indepen-
dently considered.
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Main sectign in
the Indian Post
Office Act

Cotinected section
in the Indien Post
Office Act

Other aralogous
Laws

Constituriona!
pasition

as the Central
Government may
dizect.,
rying out an

such search suc

officer of the post
office may open or
unfasten, or cause
to be opened or
unfagtened  any
Newspaper of any
bocks,  pattern or
sample packet in
course of trans-
mission by post.”

Section 26.—Em-
gonu'en the Gov-

ment or an
#uthorised officer
to order to inter-
cept, &tc. postal
articles in a pub-
lic emergency or
for public safety
or trapquility

£13 In m_ .

There iz & wider
provision for in-
terception in rule
23, Defence of
India Rules, 1562.

(2) The last sentence
of this section does
authorise the open-
ing of many postal
articles, but  mot
letters, Hence, In
practlct. its coming
into conflict  with
the freedom of
speech is not likely,

() Interceprion of

letters ul;der sec-
tion 26 might con-
flict with the free-

dom cf expressim,
under article 19 (1)
(¢ of the Constitu-
tion.

f0) Intercepticn  and
dcstructmn o’
V.B.P. artice
might conflict with
the se?ders frec-

dom of = property,
under artlcle 19 (1)

(3) of the Constitu-
tiom,

(¢} Interception ard

destruction of arti-
cles. ordered by post
and already paid for
by the addressee
might conflict with
the addresaee’s
righx to  property,

under article 19
(1)¢e) of the Consti-
wuticn. If the arti-
cles are rnot paid for,
such interoeption
etc. might affect the

sender’s similar
right.

‘The last two kinds of
conflicts,  however

wonld be rare, in
view of the circums-
tances in which the
order under section
26 would be passed,
i, public emer-
gency or public-

9—61 Law



Main section in ~ Connected section  Other analogous Congtitutipnal
the Indian Post in the Indian Post Laws. position
Office Act Cffiee Act :

safety, etc. There-
fore, only the firat
kind of conflict with
the Constitution re-
quirzd to be con-
sidered. It has
been separately dis-

cussed?.

Section 27 {1).—Where (@)In s» far as the
an article is receiv- section affects  the
ed from a place sender, he will be in a
beyond India, foreign country.
bearing 8 used or Hence no question
fietiticus stamp, the of fundamental
officer incharge of rights arises.
the Post  Office
shall send 2 notice #In so far my the
to the addressee to section affects the
come to take the addressee, the posi-
delivery, tion is this1—

Saction 27 (2).— 1f
the addressee ap-
pears and agrees
to make known
the same of the
sender and to
deliver the ficti-
tious stamp and
the part contain-
ing the address,
erticle shall be de-
livered to him.

Secrion 29 (3).~U
the addressee ab-
gents himself, or
it he appears and
refises to  meke |
known the mname
of the sender or
refasés ‘to deliver
the part of article
containicg the fic-
titious stamp, the
article shall not
be deliver to him
and will be dis-
posed of as the
Cenrtral Govern-
ment may direct.

The addrzssee has
two fundamental
rights with regard to
?uch articles, name-
yi—

1, See detailed Dote relating to section 26.



Main section in GConnected section Other analogous Constirutional

thie [ndian Post in the Indian post Laws position
Office Act Office Aet
() freedom of

speech and ex~
pression, (whick
inchades, the
right to  seek
ard receive ideas
and  informa-
tion,  through
any medivm) ;

(i) right to  pro-
perty.—if  the
addressee has
pre-paid the
price for the
article, or if an
ariicle belong-
ing t0 him is
sent bhack by
post, by, say, a
repairer) ;

At first sight, the
restriction envisaged
by section 27 (3}
may appear to be
violative of the
Constirution, on the
ground  that  the
penalty gua the
addressee has no
begring to or rela-
tict with any erime
of the person pena-
lised (the addres-
seeh

The sender (or his
servant) or some
other person may
be the pmilty party,
arx! they are not the
represcn.tatives . or
agents of the “ad-
dressce. :

Bue the snswer i35
that the crime is
with regard w0 fo-
retgn po.rtage, and

t it or to
pumsh i, this eourse
is negessary, g it
would be difficult to
trace the actual
offender.
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Main section in
the Indian Pose
Office. Aet

Connecred section
in the Indian Post
Office At

Othér ahalogous
Laws

Condtitutional
“position

S}E&n’on 27(B(1)(a) Section 278 (2).—

.empowers an offi-
cer of the  Paogt
Offce authorised
by the Post Mas-

- ter (General 10
detgin any postal
-article  suspected
10 confain any
newspaper, book,
ot document, ¢of-
taining  seditous
matter {.£., marter
punisksble under
section 1244, Io-

- dian Penal Cede).

Section 278 (05—
empowers  such
officer 1o detain
&MY Newspaper 4s
defined in the
Press, ew., Act
'1867: Pﬂnﬂ:ﬂ
otherwise then in
conformity  with
the rules laid
down in that Act.

Notice o be given
to0 the addressee,

Section 275 (3).—
QOrder passed by
State Government
after notice  sub-
ject o review by
the High Court,

Further, the penalty
by way of &etzntion
of the article and
subsequent disposal,
in such manner Ox
may be directed by
the Central Govern-
mem, is  imposed
only on  refusal of
the addressee o
make krown the
addiess and name
of the sender, etc.
The restriction,
therefore, appears
to he  reasonable,
and in the public
interest.

() Section 99A, Code Seceicn 278.—{f) De-

Pro-
em-

of Criminal
cedure, 1898,
powers the  State
Government to
seize any document
or pewspaper  or
baok as defined in
the Press 2nd Re-
gistrartion of Bovks

tentfon of  sediticus
articles will not vie-
late the Constitu
tion as such action-
will be in the in-
terest of the security
of the State or pub-
lic ordey.

Act, 1867, if it is (¢} The Government’s

geditions or  pro-
meotes hatred, etc.
or hurts religious
feeling. .

order is not final,
but -an be judicialiy
reviewed by the
High Court. Hence,
procedural  validity
is satisfied,

(#) Under section 4 of

the Young Per-
sons {Harmful Pub-
licatlons) Act, 1956
93 of 1968),

tat¢  Government
is empowered o
declire any publi-
cation as likely o
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Main section in Connected segtion (Jther analogous -
the Indian Post in the Indian Fost Laws
Office Act Office Act

Constituicnal
pcsition

corTupt young per-
sons  and incie
them 10  commit
vivlence or offence,
and to order for-
feimre of  every
copy. This order
is open to judicial
review by the High
Court, on the appli-
cation f any person
interessed in the
forfeited article.

(if) As  1egards the
Press and  Regis-
tration of  Books
Act, 1867, the rela-
tive [provision jn
section 27B of the
Post Office Act is
linked up with that
Act of 18§7. It may
also be added, that
it has beefi  held
that ths Act of 1867,
is not violative of
article 19 (1)a) of
the Cornstitieion, as
it does not, in face-
place @1y Mmore res-
triction than s ne-
cessary for registra-
tion. The object of
registrarion  under
the 1867 Act is
merely to obtain
fnformaiion  2bout
the press and their
publications®. The
1867 Act was not
intended to  estab-
lish conzrol  over
printing presses and
newspapers, but to
regulare printing
presses  and news-
papers and t pre-
serve copies?,  In
any case, the validi-
ty of 5. 27B, Post
Office .Act, heed
not be independent-
Iy examined.

t. Inre G. Alavandar, ALR. 1957 Mad. 427.

a. Mrs. Taramaii v. Addl. Districe Magistrere Kutch ALR. 1964 Gujarat 278, 8o,
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Main section in Connected section Other analogous Constitutional
the Indian Post in the Indian Post w3 position
Office Act Office Act

(#) Sections 27B and
27 of the Post
Office Act, it a way,
only aid the law
given in section 994
of Criminal Pro-
cedure Code! by
providing for detain-
ing the objection-
able  article, and
sending it to the
officer appointed by
the State Govern-
ment. It may be
noted, that section
gof, Criminal Pro-
cedure Code is
wicler, as it covers
also artilces which
are violative of sec-
tions I153A and
295A of the Indian
Penal Code.

1. As to the validity of section 99A, Cr. P. C. see N. Veerabrahman v. State, ALR.
1959 Andhra Pradesh sy2, 576, paragraph 13 (Provision for judicial corrective
relied on for maintaining the validity).



APPENDIX V
DETAILED NOTE ON SecrioN 26, Posr OFficE AcCT

Section 26 of the Indian Post Office Act raises certain
guestions of wires, as it evapowers the Government, ete
1o intereept, detain or dispose of any pcsial artice of TLas
of postal articles, ebe., in = “public emergeney’ or for sre-
serving public safety or tranguility.

The validity of the section has to be examined vrith
reference to the freedom of speech and expression guar-
anteed by article 19(1){a) of the Constitution.

Article 18(1){a) and Article 18(2), as they, now stand,
o as followsi—

“19, (1) All citizens shall have the right— ‘
crection of

{(a) to freedom of speech and expression;”  certain rights

(2) Nothing in sub-clause (a) of clause (1) shall ngéﬁ’n‘f%f

affect the operation, of any existing law, or prevent speech, ete,
the State from making any law, in so far as such Jaw

imposes reasonable restrictions on the exereise of the

right conferred by the said sub-clause in the interests

to the sovereignity and integrity of India', the security

of the State, friendly relations with foreign Stiates,

public order, decency or morality, or in relation to
contempt of court, defamation or incitement to an
offence.”

If the object of the right to iresdcim of sneach is to
prevent public authorities from szasuming controt of the
tinds of the pecple, then it is cbwius that zection 26
comes intw copfiict with the right Freedom of speeth
must imply freedom of effectively conveying one’s views®.
The interception of a letier means & break in this {reedom,
as it hampers the free and uninhibited communication of
one’s views. Therefore, section 26 does impose a Yresir.c-
tion on the freedom guaranteed by article 13(1)(ay of the
Constitution.

Now, in ordinary times, precensorship is incompatible
with the freedom of expressions, at least unless there ave
reasonable safeguards®. The power of interception is ana-
‘logous to censorship, as it permits a specified authority o
determine what shall or shall not pass ihrough the ™ails
and, therefore, requires strong justification for its validity.
That validity can be derived, if at all, only from article
19(2), which enumerates the permissible sources of re:-
triction.

1. See the Copstitution (Sixteenth Amendment) Act, 1963.

2. Cf. Romesh Thappar v. The Stare ALR. 1950 8.C, rz4, which wus
referred to by the Privy Coungil in QOiver v. Buiripieg (1966) 2 Al
. E.R. 459(P.C.) (Case from Maita). (1066), 3 WLR 310 3 320.

3, Gf. Extress N7 ewsvapers v, Unick of rdia, ALR. 1948 S.C. 574,
4. Virendra v. Swak, A LR, 1957 5C; Bo6, oo1, peragraph T2,
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The next guestion is, whether the regunction is saved by
article 19(2), that is to say, whether the restriction is—

{i} reasonable, and

(ii) in the interest of one or more of the permis-
sible heads specified in article 19(2).

In coming to a decision on this question, one has to bear
in mind several points, chief amongst themn being——

(i) the situation in which the power of intercep-
tion can be exercised;

(ii) the euthorities by whom the power can be
exercised;

(iii) the articles in respect of which it can be
exercised;

{iv}) the nature and effect of the power; and
(iv) the procedure for the exercise o the power.

As regends the situction, it is deseribed in the section
es one of “public emergency” or “public safety or tran-
quillity”. The former— public emergency”—will require
detailed treatment.

Regarding the suthority, the Central Government or the -
State Government or any officer specially authorised by
either of them can exercise this power by a written order.
There is, thus, delegation, no doubt, but that by itself does
not appear to be z fatzl defect. The provision for delega-
tion does not seem to be unreasoneble in itself, The pro-
visions of the section are attracted only in an emergency,
and the initial judge of the emergency must, cften, be an
officer of the locality-®

As repards erticles, any postal article or class or des-
cription of postal articles in course of transmission by post
can be interfered with. This certainly includes letters and
newspapers and books.

As regards the nature and effect of the order, the arti-
cles can be—(i) intercepted, (ii) detained, or (iii) disposed
of in such manner as the authority concerned may direct.

As regards procedure, there is no vprovision for judicial
review, apoparently because the power is to be exercised
jn £ public emergency or in the interest of the public szfety
or trangallity.

Bearing in mind this analysis of the section, we may
proceed to examine in detail the substantive as well as pro-
cedural aspects of the section.

£. Cf. Babulal v. The State {1o61), 3 S.CR 223 ; ALR. 1561 86,
884, 589, parsgraph 23,

2. e also Veerenndra v. The Staze A.LR. 1957 8.C. ig6.
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The procedural aspect may be disposed of first. The
section does not lay down any hearing, ete’, but that not
he concluzive as regards the validity of an for an emser-
geney law?  In judging the reasonableness of a restriction,
the extent and urgency of the evil sought to be remedied
thereby, disproportion of the imposition, and the prevail-
ing condition at the time, ete., have all to be considered®.

We may now consider the substantive aspects.

In this connection, the situation in which, the power
under section 28 can be exercised is described as cne of
“public emergency” and “public safety or tranquillity”.
These will have to justify themselves.

It is from this angle that the matter is to be viewed,
and, though in a substantial number of cases, the power
may not be abused, yet if it is capable of being exercised
in a situation not erpressly permitted by the Constitution,
it may Teguire modification. We have, therefore, to con-
sider in detail whether the power is confined to the permis-
sible heads.

Before the First Amendment to the Censtitution, under
article 19(2), the only permissible head of resiriction on
the freedom of speech and expression (so far as is rele-
vant for the present purpose) was “security of the State”,
In Romesh Thappar v. State of Madras*, the ban imposed
by the Government of Madras under section 9(1-A) of the
Madras Maintenance of Public Order Act, 1945, on the entry
and circulatien in the State of a journal called the “Cross
Roads” was declared to ke invalided, on the ground that
the Constitution had placed in a distinet category those
offences against public order which aimed at undermining
the security of the State or overthrowing it, and made
their prevention the justification for legislative abridgement
of freedom o¢f speech and expression. Nothing less than
endangering the foundation of the State or threatening its
overthrow could justify curtailment of the right to free-
dom of speech and expression. The Supreme Court fur-
ther observed, “The Constitution thus requires a line to
be drawn in the field of public order or tranquillity, mark-
ing off, more or less roughly, the boundary between those
serious and aggravated forms of public disorder which ars
calculated to endanger the security of the State and the
relatively minor breaches of peace of purely lecal signi-

ficance, ireating for this purpose the difference in degree
to be a difference in kind.”

1. Bam, Commentary on the Constitution, [1965), Vol, r, page §7L.

2. Gf. Babuls? v. The Szore, (15610, 3 S.C.R. 423 5 ALR. 1961 S.C. 884,
389, paragraph z2

3. f. Srare of Madvas v. V. G. Row, ALR. 1952 S8.C. 196,

4. Romesh Thappar v, Seate of Madras, (1950 S.C.R. 584; A.LR. 1052
5.C. 124, 12%, paragreph 10,
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‘Therefore, according to this decision “pub.ic order” is
40 be classified. into two categories—one major and the
wther mincr, that iz to say—

(a) major offences affecting the security of the
State; and

{b} minor breaches of peace cf local significance.
Thais decision was followed in Brij Bhushan's case’.

Tt is well-known, that by the First Amencment to the
Constitution of India, minor categories of public order were
brought in. After the First Amendment, ihe Supreme
Court examined the scope of article 19(2) in 1952, and
upheld the validity of section 4(1} (a) of the Indian Press
{Emergency FPowers) Act, 1931, rvelating 1o words ete.
-which incite to, ete., the commission of any offence of mur-
der or a cognizable offence involving violence®.

Therealber, in 1950, Mr. Justice Subba Rao {as he was
then) had oceasion to interpret the expression “public
arder”. While examining the provisions of the U.P. Special
Powers Act, 1832, he observed, “But in India under Article
19(2) this wide concept of public order is split under dif-
ferent heads. It enables the imposition of reasonable res-
trictions on the axercise of the right to freedom of speech
and expression in the interest of the security of the State,
friendly relations with foreign States, public order, decency
or morality or in relation to contempt of Court, defamation
or incitement ‘o an offence, All the grosnds mentioned
therein can be brought under the general agad ‘public
order in its most comprenhensive sense. But the juxta-
position of the different grounds indicate that though
sometimes they tend to overlap they must be ordinarily
intended to exclude each other. Puablic order is something
demarcated from the others. In that limifed sense, parti-
cularly in view of the history of the amendment, it can be
postulated that public order is synonymous with public
peace, sefety and tronquillity”.”

A later decision of the Supreme Court reiterates this
wiews.

It is true, that the expression “in the interest of” in
article 18(2) is wider than the expression “for the main-
tenance of”, so that a law which is not designed directly
to protect the general public against any particular evil
may be valid if it is enacted in the interest of the public
crder or the general public, as the case may be®

3. Brij Bhshan 5. Shailia of Dethi, ALR. 1550 5.C. 129.
. Stare of Bikar v. Skailic Bolr, ALR. 1952 8.C. up.

. The Supermcendent, Centrel Prison v, D, R Meiwhar Leiin, ALR.
1960 8.C, 633, 619.

4. O, K. Ghosh v, ¥oeiph, ALR. 1963 5.C. 81z, 814, 15, paragtaph 10.,

5. Cf. Ramji Lal v, State of U.P., A1R, 1057 S.C. 620, 622, parsgraph 7,
referring to Debti Sgrar v. Srare, ATLR. Igs4 Patpa 254,

XY
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This amplification, however, does not “ignore the neces-
sity for an intimate connection between the Act and the
public order sought to be maintained by the Act'.”

As was observed by the Supreme Court?, “The limita-
tation imposed in the interest of public order, 1o be a 1ea-
sonable restriction, should be one which has a proximate
connection or nexus with public order, but not one far-
fetched, hypothetical or problematical or too remote in the
chain of its relation with the public order”.

In short, the serious and grave forms of public disorder
. -which are calculated to endanger the security of the State
fall under “security of State”, and the relatively minor
breaches of the peace of purely local significance fall under
“public order*”. Therefore, national upheavals, such as
revolutions, ecivil strikes, and war, may be covered by
“security of the State”, and local disorders may be covered
by “public order*”;

In a recent case before the Supreme Court®, the meaning
of the expression “maintenance of public order” in rule
J0¢1) (b) of the Defence of India Rules, 1962, and seclion
3 of the Defence of India Act, 1962, was considered in de-
-tail, and the expression “maintenance of law and order”
{which was employed in the detention order in issue in
that case) was also considered. According to the majority
view$, “public order” was narrower than “maintenance of
law and order”. According to the analysis containecd in
one of the judgments’, there are three concentric circles.
The expression “law and order” represents the largest cir-
cle, within which is the next circle representing “public
order”, and the smallest circle represents “security of the
State.” By using the expression “maintenance of law and
order”, the District Magistrate was widening his own field
of action and was adding a clause 10 the Defence of India
Rules.

Now, the expression “public emergency” in seciion 26,
Post Office Act, appears in addition fo the words “public
safety or tranguillity”, which also are mentioned in the
section. 1t is therefore, obviously intended for cases other
than those covered by public safety or tranquillity--in

1. Superintendent, Central Prison v. Dr. Ram Manohar Lokia, ALR
1960 S.C. 633.

2. Superimendent, Cemral Prison v. Dr. Ram Manohar Lohia, A.LR.
1960 S.C. 633, 639.

3. Gf. discussion in the judgment of Patanjali Sastri J. in Romesh Thappar
v. State of Madras, (1950} 5.C.R. 594, 601 ; A.LR. 1950 S.C. 124

4. Basu, Commentary on"the Constitution (1965) Vol, 1, page 671, assumes
that section 26 would be covered by “in the interst of public order ™.

§. Dr. Ram Manohar Lohia v. State of Bikar, A LR, 1966 S.C. 740, 745,
758, 761, paragraphs 8, 52 and 66 (May, I966).

6. Sarkar, Hidayatullah and Bachawat JJ.

7. Juc}gmcnt of Hidayatullah J, (on behalf of himself and Baeha”

wat J.}
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other words, for a situation other than local disorder. It
takes in national upheavals which affect the security of
the State. But, apparently, it also takes, in emergencies of
a public nature which might have nothing to co with the
security of the State (or with public order), and it is here
that it seems to go beyond the Constitution.

“Emergency”, it may be noted, may be of an economic
character alsol.

There is another aspect of the matter. The class of arti-
cles which can be intercepted is not linked up with “pub-
lic order”, ete., so that the section sweeps within its
ambit even activities constituting a legitimate exercise of
the freedom of speech?3 There is no Princip].e to guide
the officer concerned—except that of ‘“emergency” ete.
which itself goes beyond the Constitution,—with the result
that the restriction may not be regarded as reasonable®.

We may examine in detail the meaning of the expres-
sion “emergency” asg explained in some decisions®.

It has been observed, that the word “emergency” in
section Z(1) (a) of the Compensation (Defence) Act, 1939
(2 & 3 Geo. 6 c. 75), may require different meanings to be
attributed to it, having regard to the power in right of
which possession was takenS. :

The expression “emergency”, as used in Admiralty
directions relating to vessels in convoy, means the sudden
occurrence of facts causing an epprehension of danger or

difficulty’.
The expression “present emergency” in the Fating and

Valuation (Postponement of Valuations) Act, 1940 (3 & 4
Geo. 6, c. 12), section 1(4), means the World War, 1939—

1945, and its concomitants, such as the blackout®.

1. As to economic emergencies, see Helvering v. Davis, (1937) 301 U.5.
619; 81 L. Ed. 1307, and contrast 4.G. for Canada v. A.G. for Ontario, (1937}
AC. 335 (P.C).

2. See generally,—

(f) Virendra v. State, ALLR. 1957 5.C. 896.
(#5) Hamdard case, A1R. 1960 8.C. 554 (decision as to
of the Drugs, etc., Act).

3. Cf. Lovell v. Griffin, (1938), 308 U.5. 444, and Basu, [Commentary
on the Constitution, (1965}, Vol. I, page 65I.
4. Gf. R. M. Seshadri v. Dist. Municipality, Tanjore, A LR, 1954 S5.C.

747, 748, paragraph 4. _
5. For legislative definitions, see Stroudi’s Judicial Dictiorary (1952)

Vol. 2, page 940.
6. (1943) 1 All. E-R. 672, 675, approved on other ground (1944)

r All. E.R. 60,

7. The Larchbank, {1943) A.C. 299.

8. Conservative Club v, Westminster Assessment Committee,  (1943) 1
All. B.R. 104, 106, affirmed in Westminster Assessment Commuitee V. Conser-

vative Club, (1944) A.C. 55.

section §
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Thus, “emergencies” may be of various types, that is to
say, not only of imminent war or a rebellion or internal
Ssubversion, but also natural catastroplies, and economic
emergencies. The last mentioned (economic emergencies)
-do not necessarily fall under “security of the State'”,

In England, under the Emergency Powers Act, 19202, an
emergency can be declared by the Crown whenever it
-appears that the supply and distribution of food, water,
fuel or light or the means of commotion or generally the
essentials of life of the community or any substantial por-
‘tion of it are in danger etc>. The Act was invoked at the
time of the coal strike of 1921, the threatened strike in
1924 and the general strike in 19264,

Similar provision is found in the emergency laws of
other countries, for example, in the Emergency Powers -
‘Ordinance of Northern Rhodesia®.

In a Lahore casef, the court followed the dictionary
meaning of the word “emergency” as given in Webster’s
‘Dictionary, which is, “An unforeseen occurrence or corm-
‘bination of circumstances which ecqlls for immediate action
or remedy”. The court observed. that an emergency may
‘result from an unforeseen combination of circumstances,
and that this combination may not take place all at once,
but gradually. An immediate action may be rendered
hecessary when the culminating point is reached.

As to Ordinances under the Indian Constitution or
under the Government of India Act. 1935, undermentioned
‘cages’-?-? may be seen.

1. For materials as to emergency, see--
(¢} Holland, “Bmergency Legislation in the Commonwealth”, (19t0
13 Current Legal Problems 148:

(@) Note “Civil Liberties in Great Britain and Canada during the
War”, Vol. 55, Harvard Law Review 1006. .

(i) M. G, Setalvad, “War and Civil Liberties” (1946).

(e} “The War and the Consttution”, Vol. 4, Modern Luw
Review 82.

{v) Jennings, “Rule of Law in Total War”, 50 Yale Law Jour-
nal 36s, :

{vd) Rossiter, Constitutional Dictatorship, page 177,
2. Emergency Powers Act, 1920 (10 & 11 Geo, §, c. 55
3. See also the Emergency Powers (Defence) Act, 1939.
4. See also the orders passed in 1966. .
5. Section 2(1), Emergenty Powers Ordinance of Northetn Rho
desia, discussed in (1960) 13 Current Lega] Problems 148, 162.

6. Des Raj v. Emp., A.LLR. 1930 Lah, 781, 789 (regarding the Lahore
'Conspitacy Case Ordinance 1930) (decision under section 72 of the Govern-
ment of India Act, under which; in cases of “emergencv’”’, the Governor-
General could make Ordinances for the peace and good govermment
.of India.).

7. Joan Prasannz v, Province of West Bengal, A.LR. 1949 Cal. 1 (F.B.).

8. Emp. v. Sibnath, A.L.R. 1945 P.C. 156.
9. Lakkinaravan, A.LR. 1950 F.C. 50.
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beg:’tmn.ﬁ%,'thus. in view of the wide meaning of “emer~
gencey”, may operate so as {0 abridge the freedom of
speech and expression for a purpose not authorised by
article 19(2), and is. to that extent, likely to eonfifet with
the Constitntion. ;

There are no decisions as to the validi i '

ity of section 246.
In a2 Supreme Court case’, the validity c-fy the pre-censor-
ship on newspapers under section 144, Criminal Procedure
Code was considered, but the exact issue that is - now
being discussed was not dealt with,

The next question is whether the section should be
amended cr. this point. It is true, that one principle of
pongtrustion of stasules is, that if the impugned provisions
of 3 law can come within the constifutional powers of the
Legistature by adopting one view of the worde of the im-~
pugned section or Act, the cowrt will take that view of the
section and limit 315 application acecordingly, in preference
to a view which wonld make it unconstitutional on -an-
other interpretation of the words in- question®-?-4.

Tt is possible, that, on this principle, the scope of the
expression “public emergency” in section 26(1) will he
narrowed down by the courts, and.if that is done, the vali-
dity of the section (in the present context) may be saved.

Since, however, ar. opportunity has now arisen for
revising the Act, it seems desirable that the matter be put
pevond controversy”, particularly in view of the rather
wide mesning of the expression “public emergency”.

3. Bamdal ¥, Siae, (5961 3 S.CR. 423; ALR. rest

%80, o

2. Sem fn fe Hinde Women's Rights 0 Broperty Act, fio41) B.CR. 12
endd R.M.D. Chamarbaugedals V. the Lsiem of India, (1957 8.C.R. 930; AL R
ras7 S.C. 628, 633. . . )

5. Kedar MNash v. State of Bihar, {1962) Supp. 2 3.C.R. 76g, A LR. 1962
%.C. 955 (Validity of section rz4A, Indian Penal Code, upheld).

4. And see the American authorities discussed in the dissenting
madgment of Kapur 1 . in Amar Nath Bali v. Strate, A I.R. 1951 1"unjab 18,
24 —26, paragraphs 36—46. ‘ 7

5, Bxamples of snch controversies areé:—

19y In-ve Bhavety Press, A LR rger Par. 12, 27, 28, paragraphs 13
and ]33 (3B [scction 4(1), Press Emergency Power Act,
1931).
(i} State V. Hariprasad, A.LR, 1952 Sau. 25, a8, paragreph § [sec-
tion 4{1) (), Press Emergency Powers Act, I931).
{iffy Bhamshankar V. Sinte, A.LR. 1552 Sm. 57 F.B. {section. 7(1)
Press Emergency Powers Act, 1931]. ’
(i) Pattamal V. Chief Presidency Mogistrate, A LR. 1951 Mad. o950
{section 3(1), Tress Fmergency Powers Act, 193IL
though the later Supeme Goust decigions cited —e.§. Kedar Nath—enshle
a validaring constructios.
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The form, in which the section should be amended Las
been considered in detail. One alternative is to fimit sec-
tion 26 to only two grounds {“security of the State” and
“public order™. 'The other alternative is to mention, in
the section, all the grounds specified in article 19 (-2 On
the one hand, it is rot likely that the power under the sec-
tion will be required to be exercised except in the interests
of “security of the State” or “public order”. On the otner
hand it would be better to adopt the second alternative,
which is wider; to cover unforeseen situations.

Sub-section (2) of section 26 may now be considered. %ﬁfﬂ?{“jﬁ'
It provides, that if any doubt arises as to the existence of Sommenda-
a public emergency or as to whether zny act done under tion,
section 26 (1) was in the interest of public safety and tran-
quillity, a certificate of the Central Government or of the
State Government, as the case may be, shall be conelusive
proof on that point: This has the effect of totally barring
judicial review.

Now, if seciion 26 is to be modified so as to narrew Anslegous
down its present width’, then sub-section (2) loses much laws—
of its practical utility, and should be omitted. Even if the %;ﬁ:_’g‘:'r’:p{;
expression “publie emergency™ is retained, sub-section ) Ao, ana
cannot bar judicial review, when a constitutional questicn pre;}ig:iculns

7 Y 33 3 mn ire
arises, and should be omitted on that ground also. 4 degﬂ;hg,

There is a provizion similar to section 26 (1) in section§ Act.
of the Indian Telegraphs Act’®. There does not seem %o
be a similar provision in the Wirless Telegraphy Act®, but.
there is a power under section 10{#11) of that Act regard-
ing conditions governing the issue of licence of wireless.
telegraphy apparatus under the Act,

The section in the Indian Telegraphs Act was consider-
ed in detail by the Press Commission.

The following passages from the Press Commission's
Report ? mav be quoted :—

“1083. Indian Telegraph Act-—Section 5 of the Act
enables Government, or any officer speeially suthoris-
ed Ly Government, on the occurrence of any publir
emergency or in the interests of public safety {a)

1. Cf. section 35Bf1), Cinematograph Act, 1952 (37 of 1952).

2, Cf. algo section 11(z)(aXLXO(uY¥), Castoms Act, 1962 (52 of
1962),

3. 5S¢ discission welacing to wection 25(rj.

4. Section 5 of the Indian Telegraphs Act, 1885 (33 of 15833,

5. Cf. section 92, Telegraph Act, 1852 (English Act.

5. The Indian Witeless Trelegraphy Act, 1933 {17 of 1933}

7. Press Conunission of India Report, (rosq), Part I, pages 426-407
paragraphs 1063 ~1071.
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take temporary possession of any telegraph establish-
ed, maintained or worked by any person licensed under
the Act, and (b) to order that any message or class of
messages from any perscn or class of persons or relat-
ing to any particular subject brought for transmission
by or transmitted or received by any telegraph shall
not be intercepted or detained or shall be disclesed to
Government or the officer specially authorised. 1f
any doubt arises as to the existence of public emer-
gency or whether the act done is in the inberest of
public safety, 2 certificate of Government shall be con-
clusive proof on the point.

1064. In so far as the provisions of this section can
come into foree only on the occurrence of any emer-
ggncy or in the interest of public safety, they cannot

said to be not in consonance with the Freedom of
the Press and outside the scope of permissible legisla-

tive restrictions under Article 19(¢2) of the Caustitu-
tion.

1065. As regards the actual operation of the Act,
ihe- Press Laws Enquiry Committee have stated as
follows: — :

“Our recommendation in this behailf is, there-
fore, that the Central and Provineial Governments
should continge to have the power of telegraphic
intercepiion, for use on specjal ogcasions of the
nceurrence of a public emergency or in the inter-
est of the public safety provided the orders of the
Miyister in charge are invariably obtained. that
delegations of this power should be the exception
rather than the rule, that delegations should be
for a gpecified and short period and not general
and that clear instructions should be issaed by
Government to the specisily authorised officers in
order to ensure that these powers are not abused.
Sub-section {2) of section 5 makes a certificate of
the Central or Provincial Government conclusive
on the question about the existence of a public
emergency or the needs of public safety. As a
further safeguard against possible abuse of these
powers by subordinate officers we further recom-
miend that provision should be made in the section
itself, for example by the addition of sub-secticn
(3) that the orders passed by specially authorised
officers of Government shal!l be reported to the
Central or Provincial Gevernment as the case may
be in order to enable the responsible Minister 1o
judge the proper exercise of the powers and the
order passed in individual cases..
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1066, This recormmendation of the Press Laws En-
Quiry Commitiee i5 supported ¥ the Marath; Fatra-
kzr Sangh, The Indian Fedevation of Working  Jour-
nalists have mot indicated in what direction the law
requires amendment. The AILNE.C. have pointed out
that powers under the Act have been exercised, even
where there is no emergency, under pressure from the
local Executive. All the State Governments wha have
replied to our question on this subject have urged that

such powers are necessary in times of emergency and
in the interest of public safety.

1867. The emergency confempiated is not npeces-
sarlly wartime emergency, and thk section in effect
comiemplates impositicn of censorship on disseming.
tion of news even during pegce time under rpertgin
conguions. We support the Press Lawsg Enquiry
Committee's recommendations in this behalf,

1088. Seq Customs Act, 1878—Section 19 of the Sex
Customs Act, 1878, enables the Centra] Government
from time to time, by  notification  in the official
gazette, {o prohibit or restriet the bringing or taking
by sea or by land of goods of any specified deseription
into, ot cus of, Indis &orpss any cusboms Trontiers, This
section s not limited in its operation to any emer-
gency or in the interest of public safety. In so far
therefore as it prohibits dissemination of news, other-
wise than in relation 10 an emergdency or public safety,
it appears not to be in consonance with the Freedoim
of the Press of Article 19(2) of the Consiitution. In
vase, however, of newspapers and periodicals, which
zre Hable 1o forfeiture under section 994 of the Crimi-
nal Procedure Code, or any other matter which is lia-
ble to affect the security of the State, this section
shauld continue to apply. It would be anomalous 1o
ban ithe production of that type of litersture in this
country, but permit its import.

1088, Sections 1BIA to 181C authorise detention
and further disposal of any package suspected to con-
tain anyv newspaper or any document the publication
of which is punishable under section 1244, Indian
Penal Code. As we have alpeady stated, thiy section, as
it stands, appears to us to be inconsistent with the
Freedom of the Press and {0 be altra vires of the Cons-
ttution, If that view is accepted these sectionz will
have to be repesled or the references to section 1244
will have te be replaced by references to  the, new
section 121B, Indian Penal Code, which is suggesied
for enactment. - .

W61 Law.
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1070, Indian Post Office Act, 1898 Section 25 is
contigent on the validity of section 19 of the Sea Cus-
toms Act or any other similar law. The remarks on
that section would alsc apply to section 25 of the Post
Offices Act.

1071, Section 26(1) is on a par with section 5(1)
of the Indian Telegraph Act, and our remarks under
that section would also apply to this section of the
Post Office Act.”.

The recommendations of the Press Commission may be
thus summarised ;—- :

(i) The Central and State Governments should
continue fo -have the power of telegraphic (or postal)
interception for use on speecial occasions of the ocecur-
rence of a public emergency or in the interests of public
safety, provided the orders of the Minister in charge
are invariably obtained;

(ii) Delegations of this power should be sparingly
made; '

(iii) Delegations, when made, should be for a spe-
cifled and short period, and not general,

(iv) clear instructions should be issued by the
Government to specially authorised officers in order to
ensure that the powef is not absued;

(v) to prevent abuse of powers by the subordinate
officers, a provision should be made in the section to
the effect, that the orders passed by the specially autho-
rised officers of Government shall be reported to the
Centidl or the State Government, as the case may be,
50 that the responsible Minister may judge the proper
exercise of the powers and the orders passed in indivi-
dual cases. -

Section 5 of the Telegraph Act has not, so far been
amended!. A Private Member's Bill to delete section
5(1)(b) was introduced in the Lok SabhaZ

It would appear3, that it has not been possible to accept
the recommendation of the Press Commission relating to
the amendment of section 5, Telegraph Act, and section 26,
Post Office Act.

_ X. Section 5 of the Telegraph Act has not been amended. Suitable
action can, however, be taken by making a provision in rules under
section 7(2)(b).

2. Shri Yash Pal Singh’s Bill to amend the Indian ‘Telegraph Act (Lok
Sabha, 1965). .

3. See the statement placed on the Tsble of Lok Sabha on 18th
February, 1064, as to the factal position regarding implementation
&f the Press Commigsion’s zecommendations (Items §7 of the Statement—

? in Pmergency™). Tt is an enclosure to $. No. 106, Law Com-
mission’s file No, F. 1(n)/s2-1..C.
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There is_a provision for interception 1 rule 23 of the
Defence of India Rules, 1962, quoted below:—

“23. Power to intercept and censor postal articles.
(1) Notwithstanding anything contained in section 26
of the Indian Post Office Aet, 1898 (6 of 1898), any
person appointed by the Central Government to be a
censor may—

(a} order that any postal article or class or
description of postal articles in course of {rans-
mission by post shall be intercepted or detained or
shall be dispgsed of in such manner as the censor,
may direct;

(b) open and examine the contents of any
postal article, and delete, destroy or remove any
part thereof which the censor considers to be pre-
judicial to the public safety or interest or to the
defence of India or civil defence or the efficient
conduct of military operations.

“(2) Any person who delivers gny postal article
for transmission, either by an indirect.route or other-
wise, in such a manner ag is calculated to evade exa-
mination by a censor, shall be punishable with impri-
sonment which may extend to five years, or with fine,
or with both.”,

The expression “public order” seems to have been used Position ia
in England in two Acts, namely, the Theatres Act, 18431, England.
and the Public Order Act, 19362, The former Act em-
powers the Lord Chamberlain to prohibit the performance
of any stage play whenever he has reason to believe that
such performance would go against good manners, decorum
or the preservation of public order, The latter Aet was
intended to prohibit, inter alia, the use of threatening,
abusive or insulting words or behaviour in a public place,
ete. with interest to provoke a breach of the peace, ete.

_ In the U.S.A,, “public order” has figured in certain deci- Position in
sions™1-5-6-7 The net result of these decisions seems to be U.S.A.
that the State may punish speeches and expressions of

I. Theatres Act, 1843 (6 & 7 Vict. ¢. 68), section g.

2. Public Order Act, 1936 {xr Edw. 8 & 1 Geo. 6 ¢. 6).

3. Peiner v. New York, (1951) 340 U.S. 315 (Speech which violate
public peace and order).

A- Cantwell v. Connecticut, (1940) 310 U.S. 296, 308 (Statute of Con-
necticut requiring previous permission of Secretary of Public Welfare Council
before_ soliciting contributions for a religious cause, —held violative of 14th
and First amendments, as amounting to a previous restraint which was not
needed, to deal with any clear and present danger.

. 5. Chaplineky v. New Hampshire, (1942) 315 T.8. 568 (Offensive, deri-
sive or annoying utterances),

6. Saia v. New York (1948) 334 U.S. 558.

7. Termirdelio v, City of Chicago, (1949) 337 U.S. 1. (Reviews cases).



100

opinion tending to incite an immediate breach of the peace
or riot, regulate the places and hours of public meetings
and discussions, and the use of public streets in relation to
the exercise of the right to freedom of speech, etc.

“[The] offence known as breach of the peace embraces
a great variety of conduet destroying or meracing public
order and tranquillity. It includes not only violent acts
and words likely to produce violance in others. No one
would have the hardihood to suggest that the principle of
freedom of speech sanctions incitement to riot....When
clear and present danger of riot, disorder, interference
with traffic upon the public streets, or other immediate
threat to public safety, peace and order appears, the
power of the State to prevent or punish is obvious.™

Most of the American cases, however; do not deal with
the aspect of interception of a communication for reasons
. of security of the State. There are a few decisions deal-
ing with previous restraint or with censorship generally.

But the rest of them relate %o scandalous or obscene
matters, or to the distribution of pamphlets in public
parks?-8-4.5, ete,, or seditious® and fradulent matters?,

1. Canteell v. Commectieus, (1940} 310 ULS. 296, 308.

2. Near v. Minnesora, {1931) 283 U.S. 6o7. (Previous restraint upon
publication of malicicus, scandalous and defamatory newspapers i €. restrait
in.the form of court information held violative of the First Amend~
ment), )

3. Lowell v. Griffin, (1938} 303 U.S. 444.

4. Nismotho v. Maryiond, (xas1) 340 U.5. 268. (Tudgment of Frank-
farter ]. contains a summary of the previons decisions). _

5. Rockwell v. Morrie, (1961) 211 NYS 2d 25; certiorary denied, (1061)
268 U.S. 913,

§. U.5. v. Burlesom, (1921) 255 U.5. 407 (Sedidous maters).

=, Domaldson v, Read Magazing, (1548} 333 US. 178 { Fraudulent
matter).



APPENDIX VI

EMERGENCY PROVISIONS IN CENTRAL AcCTS

An illustrative list of Centra] Acts!
sions dealing with emergency (with or

containing "jrovi-
without use of the

expression “emergency” or “public emergency.”).

(Prepared for a study of section 26,

Indian Post Office Act,

1898).
Whether the expres-
Act Section Gist sion  “emergency”
used
1 2 3 4
(1) The Police Act, Section 15, . Empowers the State  Expression “Emet-
1861 (5 of 1861). Government, by  gency” not used.
proclamation, 1o

declare that any
area is in a “djs-
turbed or danger-
ous”, state, The-
reupoen,  additional
police force can be
employed and the
District Magistrate
may recover the
costs from the jn.
habitants.

(2} The Indian Tele-

graph Act, 1885
(13 of 1883).

Section 5(1) and 5(2); Empowers the Cent-
ral or State Go-
vernment or any
officer authorized

by cither,~

(@) to take POsses-
sion of a telegraph,
or

(8} to intercept, de-
tain or disclose to
the Government
ete. telegraph mess.
8ges, in case of
public emergency,
Government’s  cer-
tificate as to “pyb-
lic emexgency** js
final,

(3) Railways Act,

Central Govern-
1850 (9 of 18g0),

ment may, in the
public interest dj-
rect a railwey to
give special prefer-
ence for transport-
ing certain goods,

Section 274, . .

Expression  “publie
emergency™ is uged,

ia secrion s,

Word “Bme tgehey”
not used,

1. The Acts are arranged chronologically,



102

Wheihcr the expres-

Act Section Gist sion  “emergency*
used.
1 2 3 4

(4) The Epidemic Section 2 and 2A.

Dyigeases Act, 1897
(3 of 1897).

(5)_ The Land Acqtus1- Section 17

tion Act, 1894
(1 of 1894).

(6) \The Code
Proce-

dure. 1398 (5 of
1898).

of Section 144

(7) The Indian Post Section 26

Office Act, 1898
(6 of 1898).

Section 2 empowers

the State Govern-

ment, and section
2A empowers the
Central  Govern-
frietit, to take (ot
empower any per-
son to take) mea-
sures to prevent the
outbreak of a dan-
gerous  epidemic,
when it thinks that
the ordinary provi-
sions of the [aw aze
insufficient for the
purpoge, (The
Central Govern-
ment’s power s
confined to ships,
etc.).

See  Somawanti .
State, A.LR. 1963

LN I5I, 171,
(Mudholkar ].’s
judgment).

Empowers the speci-
fied Magistrates
to pass orders for
prevention of any
obstruction, injury
or danger to hu-
man life or pro-
p;rty, etc. In ca]r;e
of emergency, the
order may be pas-
sed ex parte.

Empowers the Cent-
ral Government,
State Government
or any officer spe-
ciaily guthormed.
in this
the Central or State
Government, to
intercept, detain
and dispose of eny
‘]?ostal_ article in
cg,l.'lf:lzc emergen

Word “Emergency
not used.

Expression  “emer-

gency” iz used in
sectior. 17. See the
case law summatised
in  Abdul Fabbar
v. Sure of West
Bengal, (1966) 71
C.W.N. 129, 137.

Word - “Emergency”

used in section 144
{2).

Word “‘public emer-

gency” used in sec-
tion 26,




Whether the expres-

Act Sextion Gise sion “cmergency™
used.
¥ 3 3 4
{8) The Indian Works Section 6(3) . - Empowers the Cent- () Word  “Emer-
ral

Defence Act

¥

1903 (7 of 1903).

{9} The Indian Ports Section 68B. (read
Acr,8 )1908 {15 of with section 68A).
1908),

(10} The Indian Boi- Sectiom 34(2)

lers Act, 1923 (s
of 1923).

€11} The Indian Offi- Section 11(2)
Act

cial Secrets
1923 (x9 of 1g923).

Go . ernment
in case of emer
gency, to declare
that all or any of
the powers confer-
red by sub-section
(1) may be exer-
cised anmy time
within six months
after the publica-
tion of the notice
under section 3(2).
Such  notification
shall be conciusive
progf of the emer-
gency.

Empowers the Cent-
ral Government
to  authorise any
officer to tequire
the authorities,
during the existence
of emergery, to
perform  specified
duties for carrying
Olt any manoeuvies
in connection with
any scheme for the
defence of the said
port in the time of
war.

Empowers the State
Government, in
case of emergency,
to  exempt (by
general or special
opder in  writing)
any boilers or steam
pipes from the ope-
ration of all or any
of the provisions of
the Act.

Empowers a Police
Officer, not below
the rank of Super-
intendent, to em-
power another po-
lice officer in  the
case of great emer-
gency or in the in-
terest of State, ro

Word

Word

gency” used in sec-
tion 6(3).

(1) Also makes the
notification conclu-
sive procf of emer-
gency.

“limergency™
used in section 63B.

“VEmergency”
used | in saction 34.

“Emergency” used in

section rr(2).
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Whether the expres-

- Act Section Gist:* siont  “emeérgency®
’ used
I 2 3 4

exercise the powers
of search or entry,
ete,, which norm-
ally is conferred by
the Magistrate on
a Police Officer not
below the rank of
the officer-in-charge
of a police station
under section 11{I1)
of the said Act. .

(12) The Indian Sol- Provisicns of the Provides for suspen- EXpression  “Emer-
diers (Litigation) entire Act. sion of legal pro- gency” not used.
Act, 1925 (4 of ceedings or execu- Use of the Act is
1925). tion of decrees of contemplated only

any Court of law, war, etc,
where the opposite

party is a soldier

—3erving under

special or war con-

ditions.

(13) The Indian  Section  7(1), Control of local Under section 7(2),
Lighthouses Act, 7(z) and Proviso. light houses. Proviso, a local
1927 (27 of 1927) lighthouse authority

mey, In “ermer-
gency”, take suitable
action

(14) The Criminal Section 10 ¥ Empowers the State Word  “Emergency’
Law Amendment Government to  nct used, except in
Act, 1932 (23 of make certain off- hendnote to section 6,
1932). enccs  cognizable

temporarily.

(x5) The Indian Air- Head note to section  Section 6 empowers  Werd  “‘emergency’™
craft Act, 1934 6. “Power of Cen- theCentralGovern-  us:d in head note to
(22 of 1934). tral Government t0  ment, in the inte-  segtion 6.

make orders in restof public safety
or tranguillity, to

emergency,”

order, by a notifica-
tion in the gazette,
the cancellation of
any license or cer-
tificate, the regula-
von of flights of
aircraft, erection of
aerodromes etc,

Disobedience of such
order is punigshable
with three years
imprisonment, or
fine or both.




Section

Act

Indian Aircraft Act Section & B —Headnote, Power to take mea-

1934 {(contd.)

health.”
(16) The Indjan Tariff Section 44A. .
Act, 1934 (32 of
1934).

17) Acned Forces Preamble, long title,

{Bmergency Du- —short title, and
ties Act, 1947 (I5  section 2,
of 1947).

{18) Trading with Heading, title and

the Enemy (Con-
tinuance of provi-
sions)  Act, 1947
(16 of 1947).

sections 2(1), 7z(=2).

“Emsargency powers
for protecting  public

SUIcs [0 prevent
epidemics.

Emergency power of

the Central Gov.
ernment, to increase
or levy exXport
dutics hy notifica-
tion in the Gazette,
even if the article
is not included in
the Second Sche-
dule. However, the
notification is to be
laid before the Par.
liament, if sitting,
soon after, and if
not sitting, within
7 days of, its re-
assembly.

Under section 2,
the Central Gov.
ernment may (tem-
porarily)  declare
any specific service
to be of vital im-
portance to the
comumunity. ‘There-
after, it is the
dury of a member
of the armed forcag
to obey a command
in relation to em-
ployment in . that
service,

Seeks to extend the
provisions of the
Defence  of Indig
Rules, 1939 (made
under the " Agt of
1939), relating to
the control of trad.
ing with States at
war (and persons
etc. belonging to
States at war), with
the: Government of
India, and the cus.
tody of property be-
longing to them,

Cm—

Whether the expres-
sion  “emergency™
used

4

“Bmergency” uged in
the head note,

Expression
gency” uged
marginal
section gA,

“emer-
in the
note to

Worc, “Emergency™,
used. in Preamble,
long title and short
title,

Expression “emer-
g=ncy” used in the
title l-:)f this Act, and
i the - previous Or-.
dinance,

T ————
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Whether the expres-

Act ' 7 Section Gist sion “‘emergency®’
used
I 2 3 4

even after the ex-
piry of the Defence
of India Act, 1939
and of the Emer-
gency  Provisions
(Conunuance) Or-
dinance, 1946.

{1g) The Factories Section § . . Empowers the State Theexpression ::pu‘q-
Act, 1048 (63 of ) Government  to  lic emergency” is
1948) exempt {(by notifi- used in section §.

cation, etc.) any

16% section 150(1}, factory or class of

actories Act, 1937 factories from all
{Bnglish)}]. or any provisions

of the Act, in case
of public emergency,
for a specified pe-
riod not exceeding
3 months at a time.

{20) The Represent- Sections7 . . Empowers the Pre- “Emergency’” used in
ation of the People siding Officer to  the marginal note.
Act, 1981 (43 of adjourn the poll in

case of riot or vio-
lence or narural
calamity or any su-
flicient cause on
account of which it
is ot possible to
hold the poil.

¢z1) Railway Gom- Titls and section3 . Empowers the Cen- Word ~ “emergency™
tral government to  used in the short

1951).

jies (Emergency
%arg\lr?:ions) gAct, appoint  directors  title.
1951 (51 of 1951), in a Railway Com-

pany, where a situ-
ation has arisen in
the affairs of a
Railway Corapany
which has prejudi-
cially affected the
convenience of per-
s0ns Using the rail-
way or has caused
serious dislocation
in any trade or in-
dustry using the
railway, or has cau-
sed serious unem-
ployment amongst
a scction of the
cotmumuniry, or
when, in the opi-
nion of the Central
Government, it is
necessary to take
the management of
the company in the
national interest.
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Sectlon

Whether the expres-
Glst sion “ *
used.

{22) 'The Mines Act, Section 39(s)
1952 (35 of 1952).

«(23) The Life Insur- Preamble and title .
ance ency
Provision) Act, 1956
(9 of 1956).

(24) The Arms Act, Section 17(9) . .

1959 (54 of 1959).

-(351)n§‘he Defence of Preamble, and sec-

ja Agt, 1962 tion 1(3).
(51 of 1962).
126) The Personal In- Preamble, title and

juries (Emergency  section 2(5) .
Provision) Act, 1963

(50 of 1962)

(27) The Emergency Preamble, title and
Risks (Goods) In  sections I(b), 5(1),
surance Act, 1963 2,9 and 10,

(62 of 1962).

Mukes provisions for Word

Empowery the Cen- “Emergency™ used in

tral Government  section 39(a).
to make rules pro-
viding for exemp-
tion of all persons
except adolegcents
from the provisions
of section 20, 30,
31, 34 or 36(%) in
case where an ener-
gency involving se-
rious risk to the
safety of the mine
or of persons em-
ployed therein is
epprehended.

Provides™for taking The word “Emer-
over, in the public gency” used in the
interest, of the short title.
management of life
insurance business
pending national-
isation thereof.

Central Government Not used.
may revoke all

arms licences.

Preamble refers to The  “Proclamation
the “Proclamation Jof Emergency” re-
Emergency”. Sec- ferred to.

tion 1{3) limits the

duration of the Act

to the Emergency

and six months

thereafter.

Word “‘emergency”

Bmpowers the Cen-
used, in short title.

jtral  Government
to make a scheme
for the grant of re-
lief In respect of
injuries  sustained
during the period
of emergency, by
certain persons.

“Emergency”

insurance of used in short title.
in India

against damage by

enemy action dur-

ing the period of

SMErgency. i




108

: . Whether the expres-
Act Section Gist sion  “‘emergency”
ie usm‘.
I z 3 4
(28) . The Emergcqcy Preamble, title & sec- Makes provisions for Word “emergency’
Risks (Faetories) tions 1(3), 2, 3, 4, insurance of certain  used in short title.
Insurance Act, 4,6,7and 8, property, like fac-
1962 (63 of 1062). tories and their

buildings, against
damage by enemy
action, during the
period of emer-
gency.

{29) The Major Port Section go . . The Board under Used in the body of’
Trusts Act, 1963 the Act is empo- section yo.
(38 of 1983). wered to set apart
funds for different
purposes, including
for an emergency
arising in the or-
dinary conduct of
work under thig

o,
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APPENDIX VII

BTATUTORY PROVISIONS IN ENGLAND AS TO IMCMON oF
POSTAL ARTICLES

The following provisions in England may be noted:—-

(1) Section 11(1) (b) (c), Post Office Act, 1953 (1 &

2 Eliz. 2c. 36), penalising the sending of a postal packet

containing indedent or obscene prints or articles or
«containing words etc., which are grossly offensive.

(2) Section 11(3), Post Office Act, 1953 (1 & 2 Eliz.
2 ¢. 36), empowering the making of regulations for
preventing sending or delivery of postal packets con-
taining words, etc., of a libellous Character.

(3) Section 17(1), Post Office Act, 1953 (1 & 2 Eliz.
2 ¢. 36), regarding the Postmaster General’s power to
detain any postal packet suspected to contain goods
chargeable with customs duty.

- (4) Section 58 (1}, proviso, Post Office Act, 1853
; (1 & 2 Eliz, 2 c. 36), which saves power of the Secre-
tary of State to order by warrant in writing that letters
passing through the Post Office may be opened or cle-
tained (extract attached). '

(5} Under section 52 of the Telegraph Act, 1363
(26 & 27 Vict. c. 112), the Secretary of State can oy
warrant, authorise such persons as he thinks fit to
assume control of telegraph works where such action
is “expedient for the public service?”.

{6) Section 20, Telegraph Act, 1863 (31 & 32 Vict.
c. 110). (Punishment of an official for disclosing or
intercepting messages, contrary to his duty). (This
legislation does not expressly cover telephones?).

I. Section r1(r)(b}c), Post Office Act, 1953 (1 & 2 Eliz. 2 ¢, 36), pre-
sumably, is not governed by the test laid down in the Obscene Publicatinons
?Ct, 1959. Ses Wade and Phillips, Constitutional Law, {(1960), page
549.

2. SGB Halsbury, 3].'d Edn., Vol. 7, page 379, paragraph 803(2).

3. The gquestion of tapping telephones was considered in England it
a Report of &e Privy Councillors (1 Cmd. 282: di . anc. 1
Phillips, Constitutional Law, (196(9)9,5?53,:“;78_ 83; discussed in Wade and
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ExrtrACTS OF sECTIONs 11(1) (b) (c), 11(3), 17{1) anp 58(1)
OF THE ENncrLisH Post OFFiceE AcT, 1953 (1 & 2 FLiz, 2 c. 36) .
Prohibition

' “11. (1) A person shall not send or attempt to send or
on s
by '*‘;33‘ " procedure o be sent a postal packet which—
certain
articles. (a) ................

{b) encloses any indecent or obscene print, paint-
ing, photograph, lithograph, engraving, cinematograph
films, book, card Or written' communieatiohy, or any
indecent or obscene article whether similar to the
above or not; or R -

(c) has on the packet, or on the cover thereof, any
words, marks or.designs which are grossiy offensive or
of an indeéent or obscene character,

@)

(3) Post office regulations may bhe made for preventing
the sending or delivery by post of any such articles as are-
mentioned in paragraph (b) or (¢} of sub-section (1) of
this- section or bf any péstal packet having thereon, or on
t%e‘i‘:ﬂ%'er thereof, any Wwords, marks or designs of 4 libellous
charactéf, S e .

) T
Power to ) o . .
detair: postal .. 17. (1) Without- prejudice to the last foregoing section,

peckets the Postmaster-General may detain any postal packet sus-

g, bected to contaiii”any good$ chargeable with any customs

ntradand. dyty which has not been paid or secured or any goods in

the eourse of importation, exportation or removal into or

out of the United Kingdom, the Channel Islands or the Isle:

of Man contrary to any prohibition or restriction for the

time being in force with respect thereto under or by virtue

of any enactment and may forward the packet to the Com~
missioners of Customs and Excise.

) &3 ... e

g}f:ﬁé’g of 58. (1) If any officer of the Post Office, contrery to his

postal duty, opens, or procures or suffers to be opened, any postal.

packetshy  packet in course of {ransmission by post, or wilfully detains

officers of  or delays, or procures or suffers to be detzined or delayed,

Ofice. any such postal packet, he shall be guilty of o misdemeanour
and be liable to imprisonment or to a fine, or to both:

Provided that nothing in this section shall extend to the
opening, detaining or delaying of e postal packet returned
for want of ¢ true direction, or returned by reason that the
person to whom it is directed has refused it, or has refused
or neglected to pay the postage thereof, or that the packet
cannot for any other reason he delivered, or to the opening,
detaining or delaying of a postal packet under the autho-
rity of this Act or in obedience to an express warrant im
writing under the hand of a Secretary of State,

) AU A
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- APPENDIX VIII

REpoRT - OF CoMARTTER TN ENGLAND REGARDING INTERCEPTION
: OF COMMUNICATIONS _

InEn and, a Committee examined the guestion of inter-
-geptian. giThe cireumstances in which the committee was
appointed are thus stated!:—

' . - Security

Telephofie commuiicalions  (interception) —On
‘Juhe 6, 1957, “the Home ‘S&cretar?f was asked in the
House of Cpimions il what circumstances he had
aurthorised th& police  to supply the Bar Council, in
cofimectivn with 4, desciplindry matter affecting s bar-
rister, with tramgtripts of ihfercepted telephone con-
verdations i the Lotidon area.

.- Mr. Butler replied that the material in question was
ohtained. ander tha autherfity of a. warrant of the Secte-
tary of State and related to the case of a notorieus and
self-confessed criminal; that it was disclosed to the Bar

. €ounkil in response to 3 regudst from the Council for
asiictance in inquiries:which they were making into
complaints about the professionnl conduct 6f a parti-
cular bamuister; that the Member who asked the ques-

- tion could: Be assured that the Secretary of State only
acted in this:wey when he realised that the public in-
terest necegsitated such action; that this action would
never be used except in the interests of public order;

~ that he was not prepared to go into detail in this mat-
ter, whiech derived from the prerogative and which was
a power that he should exercige at his discretion; that
he considered that the gircumstances of thiz case justi-
fied the action that was taken (571 H.C. Deb. 1463-1471;
see also 14B7—1497, 1500—1501). _

On June 7, 1957, the Home Secretary made a state-
ment and answered further questions. He seid that
the prerogative power of intercepiing telephone com-
munijcations eould be used only by the personal autho-
rity of the Secretary of State; that this power was one
which Parliament had always recognised to be essen-
tial for the protection of society; that it was used solely
in ecases involving the gecurity of the State, or for the
purpose of detecting serious crime; that information
from this source was jealously guarded and it was
settled principle that it was not disclosed to wersons.
putside the public service; that the gircumstances of
this case were, however, wholly exceptional; that it
was  represgented to the Secretary of State that the
disclosure -of this Information to the Bar Council was

1. {2657 Public Law 354, 355.
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desirable in the interests of maintaining our high stan-
dard in the administration of justice and that the
Secretary of State felt it to be his duty to supply to
the Bar Council information which had already been
obtained; that he must make clear that this case would
mnot.-be treated as a precedent; that Her Majesty’s Gov-
ernment appreciated to the full the necessity of preven-
ting any abuse of this necessary but distasteful power;
that the decision was taken by his predecessor as Sec-
retary of State; that in his (Mr. Butler's) opinion, the
£general principle that this sort of information was not
disclosed to persons outside the public service should
be the line of conduct in future; that there was no ques-
tion of using this power to obtain information about
what passed between a lawyer and his instructing
solicitor or a member of the legal profession and his
client; that the power was used to detect serious crime
and would never be used for prying into confidential
communications between an accused person and his
- legal adviser (571 H.C. Deb. 1573-1579; see also 572 H.C.
: Deb. 413-424, June 27, 1957).

On June 28, 1957, it was announced that a com-
mittee composed of Sir Norman Birkett, Lord Monckion
and Mr. Patrick Cordon Walker, would inquire into the
practice. Their terms of reference sre “to consider
and report upon the exercise by the Secretary of State
of the executive power to intercept communications
and, in particular, under what authority, and to what
extent, and for what purposes this power has been put;
and to recommend whether, how, and subject to what
safeguard, this power should be exercised, and in what
circumstances information obtained by such means
should properly be used or disclosed.”

"The main points made in the Report of the Committee
of Privy Councillors have been thus summarised’.

Security

Telephone communications (interception).—On
October 31, 1957, the Prime Minister stated that he had
received the Report of the Committee of Privy Coun-
cillors, that the Government accepted all recommen-
dations and that arrangements were being made to give
effect to those which called for a change in procedure
(575 H.C. Deb. 398-399).

The Committee’s report stated that the origin of
the power of the Executive to intercept communica-
tions could only be surmised, but the power had been
exercised from very early times and had been recog-

1. See {1958) Public Law 71 to 73, extracting the summary from coms
monwealth Survey (Commonwealth Office of Information) Vol. 12,
1957.
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nised as lawful by a succession of statutes covering
the last 200 years or more: The manner of its exercise
had from time to time been the subject of public dis-
cussion, and in 1844 had been the subject of investi-
gation by two secret committees, one of each House
of Parliament, which inquired inte the law respecting
the detaining and opening of letters at the General
Post Office, but both these eommittees had recognised
the power as lawiul.

The commitiee found some difference of view on
the authority to intercept telephone messages; in one
view it was identical with the power to open letters;
in another, it rested on a comparatively modern statute.

It is today the invariable practice that the inter-
ception of communications is carried out only on the
authority of the Secretary of State for Home Affairs
(or, in the case of Scotland) given by warrant under
his own hand; the warrant sets out the name and
address or telephone number of the person whose com-
tmunications are tc be intercepted. The Secretary of
State has to satisfy himself, on the facts of each parti-
cular case, that it is proper to issue his warrant. In
practice, the principle on which he acts is that the
purpose of the interception must be either to detect
serious crime or to safeguard the security of the State.

The power of interception is now almost exclu-
sively exercised, under warrant from the Secret of
State, by the Metropolitan Police, the Board of Cus-
toms and Excise and the Securtiy Service; the Corn-
mittee found that “it is used with the greatest care
and circumspection, under the strictest rules and safe-
guards.” They were satisfied that “the Secretaries of
State and all the officials concerned have taken, and
continue to take, scrupulous care to ensure the strict
observance of the purposes to which it is intended by
the Home Office that the interception of communica-
tions should be directed and confined”, that “inter-.
ception is highly selective and is used only where
there is good reason to believe that a serious offence
or security interest is involved”, and that the uge of
the: power has been effective in detecting major crimi-
nals and preventing injury to national security.

They recommended that the exercise of the powear
in these limited spheres should be allowed to continue
under the same strict rules and supervision: “the
criminal and the wrongdoer should not be allowed to
use services provided by the State for wrongful pur-
poses quite unimpeded, and the Police, the Customs,
and the Security Service ought not to be deprived of
an effective weapon in their efforts to preserve ard
maintain order for the benefit of the community,” In

61 M of Law—11.
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the opinion of the committee, “the interference with
the privacy of the ordinary law-abiding citizen or with
the individual liberty is infinitesimal ang only arises
25 an inevitable incident of intercepting the commu-
nications of some wrongdoer. It has produced no
harmful consequences.

The committee reached the conclusion, however,
that, in the Marrinan case, which had given rise to the
investigation, the decision of the Home Secretary,
Lord Tenby, to permit the disclosure of information
contained in telephone intercepts to the Bar Council
and the Benchers of Lincoln's Inn  was a mistaken
decision, though there could be no doubt that it was
“wholly governed by considerations of the public in-
terest”. They recommended that “in no creurnstances
should materigl obtained by inferception be made
available to any body or person whatever cutside the
public service”.

Among other safeguards which, the committee recom-~
mended, should be adopted, were:

- that there should be a regular review of outstand-
ing warrants not less than once a2 month;

that warrants showld be valid only for a stated
period; L

that each warrant sh-ould relate only to ‘éne indivi~
dual, of whom Particulars should be specified,

that full records should be kept in the Home Office
in each case;: .

that there should be no extension of the powers.
of interception beyond those existing powers which
the committee has defined.

While agreeing with other members of the eommittee on
their main conclusions and recommendation, Mr. Gordon
Walker made reservations on the continued use of the exist-
ing power of interception in view of public repugnance.
He considered that the power should be used for the detee-
tion of crime only in the most rare and urgent cases, such
as the apprehension of dangerous criminals or lunatics;
and for security purposes only for direct counter-espio-
nage and protection of high secrets of State, or for the
prevention of the employment of fascists or communists
on work vital to the State (the two purposes he added, for
which the Security Service at present mainly intercepts
communications) "%,

7. Even afrer the Committee’s Report, a controversy  mrose in
1959. See Commen:, “Interception, Partisl and Impartial®, (1950)
Public Law 3§, and 514 H.C. Deb, 1184, 1388, and 615 H.C. Debates
1522, 1536 er. seq.
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As regards the 1957 Report, the following extract from
one study! would be of interest—

An 1important limitation on the principle in
Entick v. Cerrington must, however, be noted. The
principle assumes that the action of the administrator
which has been called in question infringes some legal-
ly protected interest of the private citizen. Yet upon
investigation it may be decided by the court that no
such legally protected interest has been infringed.
This was very clearly brought out in an affair which
gave rise to much public discussion, and resulted in the
appointment of a committee whose report is entitled
“Report of the Committee of Privy Councillors ap-
pointed to inguire into the interception of communica-
tions” 2. Three Privy Councillors of undisputed autho-
rity, Lord Birkett, Lord Monckton and the Rt. Hen.
Patrick Gordon Walker, considered how far the prac-
tice of wire-tapping (as it is commonly known) could
be justified.

The Committee found that the power was on the
whole wisely used; warrants for interception were
sparingly granted (in 1956, 183 letters and 159 telephone
interceptions were authorised) and only when the Home
Secretary was personally satisfled that the public
interest required it. The origin and basis of the
power of intercept communications is obsure, though
it has been erercised for many years. (In the eighi-
eenth century the Bishop of Bath and Wells was the
chief government decoder). The Committee’s conclu-
sions suggest that there are two views as to the origin
and basis of the power, First, it is said that there is a
prerogative power, or a power in the nature of a pre-
rogative power, to intercept communications in ihe
public interest. (Prerogative, we may here interpoze,
is that law for the Queen which is no law for the sub-
ject. Tt is the name for the common law discretionary
power of the Crown). This power is said to be irn-
pliedly recognised by a long series of statutes relating
to the Post Office from 1710 to 1953. Thus, section I8,
sub-section (1) of the Post Office Act, 1953, makes it
an offence for any officer of the Post Office to open any
communication except under the express warrant in
writing of a Secretary of State. Now it is certainly a
curious prerogative which enables one Minister of the
Crown to interfere with the statutory functions of an-
other; and it is also certainly curious that none of the
many writers on the prerogative throughout the cea-
turies has referred to this power; and it is of course
clear that long user of itself does not make legal what
is otherwise illegal. There is, therefore much to be

1. Heuston, Essavs in Constitutional -i..;«xw,.(rgﬁﬂ, pages 50—52,
2. HM.8.0. (1957) Cmd, 283,
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said for the second view, which is simply tazt no pre-
rogative power is needed to intercept comraunications
because no unlogwful act is thereby committed. This
was the view of the Post Office down to 1937 so far as
telephonic communications were concerned. The Post
Master General's view until that year, when he was
persuaded to follow the Home Office practice, was that
anyone could tap telephone, and indeed if cne looks at
the statutes it appesrs there is some iustification for
+his view. The Acts do not authorise the Secrztary of
Btale to issue a warrant, presumably because anycne
may do so; they merely make it a criminal offence to
interfere with communications except under the
authority of such a warrant. This view depends upun
the fact that o legal power is only required if some
legally protected interest of the subject is being in-
vaded, and in the case of interception of communica-
tions it is kard to see just what that interest may be.
If we look at the recagnized heads of civil Hability it
is hard to see how intecference with a postal packet,
or even more, a felephonic communication, can pasgi~
bly be fitted into any of them. Breach of contract 1is
out of the question, for it was re-affirmed %y the Court
of Appeal in 1857 that the services which the Post-
master-General renders are not of a contraciual
chargeter. Nor does a Post Office servant who opens
a letter commit any tort or breach of bailment. Tres-
pess 1o chattels is cus of  the guestion because the
plaintiff is not in possession of the article, nor indeed
has he a right to immediate possession of it, for the
Post Office regulations provide  that one who thas
posted a letter is unable to retrieve it. The other toris
such as conversion or detinue seem equally inappro-
priate; in any event section 9(1) of the Crown Pro-
ceedings Act, 1847, eifectually bars such actions?, The
conclusion would seem to be that it is fime for Par-
liamen® to review the 3itnation and place the whole
matter on a firm stetutory basis.”

1. Triefus & Co. v. Post O ffice, (1957 2 Q.B. 352; (1957 2 All, E.R
387 (C.AL

2. The sub-section not only relieves the Crown from labilicy ia
respect of all telephone meszages, loss of or damzee o all obregistered
postal packets, but also exempts from lability any officer of the Crown
except at the suit of the Cuown itself, It seems thar ome is  without,
any remedy f @ postmaster destroys one’s mail befors pne's  eves.
This is 3 memerkablz, perhags 3 unigque, exczpricn 1o th: prindple
that every official is individually responsible for his torts.



APPENDIX IX
LEGAL ISSUES RAISED RY INTERCEPTION OF POSTAL ARTICLES

The question! whether interference by way of inter-
ception of postal articles amounts to any illegality at all,
may be usefully considered. So far as tangible goods of
economic value are concerned, the following points can be

made: —--

(a) Tt has been held in one case?, that the Post
Master General can take on the character of a bailee,
o as to be entitled to sue a third person. In that case
it was also observed, that the Post Master General
would have a good answer to an action by the bailor
for damages for loss of the thing bailed. But that was
because the Crown could not be sued. In India, in
view of section 6 (last part), the Post Office may per-
haps incur liability also qua bailee; and if that is so,
then, by not carrying out the duty of conveying the
goods, it commits the tort of conversion, at least if the
goods are destroyed or materially interfered with,
because the goods were placed in the Post Office only
jor the purpose of being transmitted 1o the

addressee.

The following discussion regarding bailment may
be cited®*—

‘Bailment is essentially a delivery on terms,
but none of the definitions we have is exhaustive:
in view of the widely different forms a bailment
can take. In Terms d-e la Ley it is writtten:

“Bajlment is a delivery of things whether
it be of writings goods or stuff t{o another,
sometimes to be delivered back to the bailor,.
that is to him that so delivered it, sotnetimes
to the use of the bailee, that is to say, of him
to whom it is delivered, and sometimes also:
it is delivered to a third person.”

And in Stephen’s Digest of Criminal Law:

“When one person delivers, or causes to
be delivered, to another any movable thing
in order that it may be kept for the person
making the delivery, or that it may be used,
gratuitously or otherwise, by the person to
whom delivery is made, or that it may be

I. See the query raised in Heuston, Essays in  Constitutiona! Law
{1964), pages 50—52.

2. The Winkfield, (1902), Probate 42, 54, 60.

3. Vaines, Personal Property, (1957) pages 67—68.

117
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kept, as a pledge by the person to whom deli-
very is made, or that it may be carried, or that
work may be done upon it by the person to
whom delivery is made gratuitously or mnot,
and when it is the intention of the parties
that the specifie thing so delivered, or the
article into which it is to be mace, shall be
delivered either to the person rmaking the
delivery, or to some other person appointed
by him to receive it, the person raking the
delivery is said to hail the thing delivered:
the act of delivery is called a bailment; the
person making the delivery is called the
bailor, the person to whom it iz made Iis
called the bailee."’.

The above definitions avoid indentifying a hail-
ment with a contract but until recently judges and
writers have more or less consistently treated bail-
ment as an express or implied contract®, and it is
curious that the two cases which deny that a hailment
ment as an express or Iimplied coniract®*, and it is
is a great deal to be said for this mode of treatment
and it might well be asked whether, for practieal pur-
poses, bailment iz not better regarded as a coniraet in
view of the importance of the contractual fermst
which generally dominate the relationship®,

“However, it is clear that bailment is sui generis,
and modern writers adopt this view mostly witheut
question and the theorefical difficulties of treating
bailment as a contract are apparent when one consi-
ders, in addition to the simple case of bailment by

1, These definitions are cited by Romer, L.J., in Ashby v. Talkurse,
1097) = All ER. 837; (z937) 2 K.B. 242, . the first definition given by
S William Jones, op. cit,, 1, “‘a delivery of goods, on a cendition
express oOc implied, that they shall] be restored by the bailkke to the
balor or according to his direction as soon as the purpose for which they
were bailed shall be answered.

2. Sir William, Jfones, op. cit., defines bailment *a delivery of
goods in teust, on a contract express or implied, that the trust shall
be duly executed, and the goods be delivered, as soon as the time
or nge for which they were bailed shall have elapsed or be performed.” GF.
his first definition, supra.

3. R. v. Robson {1861}, Le. & Ca_.e%g; R. v. McDonald, (1885), 15 Q.B.D.
323; helding respectively that a married woman and an infant cvald be goilty
of larceny as a bailee. Gf Smith V. Plomer (1012), 15 East 607. See also
Movz v. rear Eastern Rail Co., (1895) 2 Q.B.I>. 387.

4 Halsbury's Laws (3rd Edn.), 96, states  “[z must be  remembered,
however, that bajlment is a contract and the parties may ~alweys vary the
incidents by the terms of the contract.”

5. For an unsuccessful attempt at evasion, see Elder Dempster v. Pater-
son, Zochonis & Co., (1924) A.G, 522,

6. Winfield, op, cit., 97; Fifoot, op, <it, 25; Ceshire and Fifcot on Con-
tract; Goodeve, Personal Property, Chap. 2, section 3 Keuny, Qutlinas
of Criminal Law, Chap. XIII; Paton, Bailment Comrmon Law,

29.



119

finding, the problem of discovering the econsideration!
in a gratuitous bailment (said in Coggs v. Bernard
(Barnard)? .to be in fact that the owner entrusts
the goods with the bailee), the position of a distraining
landlord® or the distrainer cf a chattel demage feasant,
the undoubted bailment that exists when goods are not
collected from a carrier at their destination®, or the
bailment that may arise upon a misdelivery.®

Thus, it is not accurate to assume that a bailment
arises only on contract®, “Bailment is necessarily to be
dealt with by the Contract Act only so far as it is a
kind of contract. It is not to be assumed that without

an enforceable contract there cannot in any case be 2
bailment.”?

If the view that the Post Office is a bailee is ace
cepted, then such bailment would seem to fall within
the species “mandatum”—wherein goods are deliver-
ed to some who is to carry them or to do something to
them without reward®.s,

{b) As regards conversion, it ig true, that ordinarily
only a person in possession or entitled to immediate
possession can sue in conversion. He must have the
right of possession and a right of property in the goods

I. But comundrums on consideration are sterile 10 the modem
lawyer. Law Revision Commitree’s Sixth. Interim Report;  Ceneral
London Property Trust Lid. v. High Trees House, Lid. (19470 K.B. 130;
Denning, L ]. in 15 M.L.R. 1.

2. (1703) = Id. Raym. 505 and See the wellknown and odd case or
Bainbridge v. Firmstone (1838), 8 Ad, & Ei. 743,

3. 2 DBlackstone’s Commentaries 4%2, says the distrainer -+ subject
t0° 4 contract_Implied by law, e.g. 1o restore the goods on  payment
before sale. But gquazere whether he is a bailes. See page 6z, ante,

4. See  Migchell v, Lancashire and Yorkshire Rail Co., (1875), L.Q. 10
Q.B.D. 256. Here the contract provided for the contingency but the terms
did 6o more than state what in fact was fhe common law., See  page
O4, pOst.

3 Cf Bluin and Powell, Lud. V. Plammer Roddls Lid. (1033,
50 T.L.R. 158, with Hiort v, Horr, (1874), L.R. 9 Each. 86, and sec
page 84, post.

6. See Cheshire and Fifoor, Contracts, (1964), pages 72, 73 74; Vaincs,
Personal Property, (1957), page 76.

7.§ Pallock & Mulla, Indian Contrat Act, (1957), page $62, Critics-
ing the assumption to the contrary in Ram Yulam v, Srare of Ur, ALR.
1950 All. 206, zo7,

8. As to classificarion of bailments, see Coggs o Bernard, (1703) 2 Ld,
Raymean gog; Wilshepe, Common Law, (1951); pages s83, 537, Yainges,
Personal Property (19573, page £z,

9. For a full discussion, sez Paron, Bailment in the Common Law, (1¢52),
pages 29, 37.
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at the time of the conversion or detention!-%*-% It is
also true, that the sender of goods by post cannot
retrieve the goods sent by mail, without the orders of
the competent authority®. But that provision seems 10
be intended only to ensure that the process of trans-
mission is not affected, and not to regulate the pro-
prietory rights of the parties concerned.

(c) Moreover, as has been observedf, sometimes
the owner’s right to immediate possession is remitted
by the very act of conversion, so as to entitle him to
sue in trover. Thus, it has been held, that if goods
have been placed in the hands of a bailee for a limited
purpose, and he deals with them in a manner inconsist-
ent with the terms of the bailment, (as by selling
them), the right to possession revests in the owner, who
can forthwith sue the bailee for conversion’3®,

(d) Further, an owner has, in any case, a right to
sue for goods if he is deprived of possession even if he
is not entitled to immediate possession, for an injury
to his reversionary interest!®-1, and this head of liabi-
lity (action on the case for damage to his interest in
the goods) would seem to be appropriate at least where
the articles in question are destroyed.

(e) If the property in the goods has passed to the
addressee’®?, then certainly the addressee can sue for
the goods, either as owner or as a person entitled to get
immediate possession,

So far as goods having no economic value, or goods
having a value besides an economic one, are concerned,
these points can be made: —

(1) The sender or the addressee—whoever is re-
garded as entitled to the immediate possession of

1. Halsbury, 2rd Edn., Vcl. 38, page 783, paragraph 1297,

2. Jarvis v. Williams, (1955) 1 AILE.R. 108, 111 (C.A.).

as Commercial Banking Co. v. Mann, (1061) A.C. 1; (1960) 3 All. E.R.
482 (P.C.).
4. Generally, see Warren, “Qualifying as Plaintiff ir. an action for
-a conversion” (1936) 40 Harvard L. Rev. 1084.

4. Section 18 of the Indian Post Office Act, read with rule 201, Indian
Post Office Rules, 1933.

6. Fleming, Torts, (1065), page 64.

7. North General Wagon Co. v. Grakam (1950) 2 K.B. 7; {1950) 1 All
E. R. 780, as explained in Relance Car Etc. v. Roding Motors, (1952) T All
E. R. 1935(C.A.).

8. See Salmond, Torts, (1961}, page 278.

9. See also Paton, Bailment in the Comtmon Law (1952), page
38s.

10. Street, 'Torts, (1959), page 59.

11. Mears v. L.S.WW. Rly. Co., (1862) 11 C.B.N. B350,

12. As between the sender and the addressee, the answer to© the

question whether property has passed to the addressez depends on
many other factors, €.g., whose agent the Post Office is. See LT.C. v. Ogale

glass Worgs, AI-n- 1954 5.C. 429
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goods—can Sue in detinue’. It is not the economic loss
that is significant in the case of such goods (for exarm-
ple, letters), but another kind of loss, t.e. loss of the
literary matter of information or views in question. The
sender or addressee would like to have the goods in
specie—which is possible in detinue alone?-*-%

Detinue is the form of action which lies when one
person wrongfully detains the goods of another. The
gist of the action is unlawful failure to return the
goods, when the goods are demanded5,

Thus, wrongful taking is redressed by trespass;
wrongful detention is redressed by detinue; and wrong-
ful destruction or disposal is redressed by conversion,
This applies to papers alsof. In fact, any chattel can.
be the subject-matter of conversion’.

“The standard remedy of a person who has been
deprived of goods is conversion; and detinue is the
standard remedy against a person who fails to return
the goods™. In detinue, the suit is primarily for the-
return of the chattal®,

The gist of the action of detinue is unlawful de-
tainer, and it is an action of tort. It is no longer neces-
sary to allege “delivery” (detinue sur bailment) or
“finding” (detinue sur trover), and it can be brought
against any one who unlawfully detains goods from a
person entitled to immediate possession, without re-
gard to the means by which possession is obtained:®.
For wrongful deprivation of use and possession of the-
plaintiff's goods, conversion is the retognised legal ex-
pression!!. The action of detinue, on the other hand, is:
ba;ls:;-.;.’ci13 upon a wrongful detention of plaintiff's chat-
telsld.iz,

I. As to detinue, see Salmond, Torts, (1961), page 290, articlas
48; Snell, Equity, (1960), page 531, paragraph 4 Paton, Bailment in
the Common Law (1952), page 379.
2. Street, Torts, (1959), page 57.

3. As 10 specific restitution, see Keeton, Equity, (1955), pages -
118 ~119; Salmond Torts (1961), 6age 292. ’ ’ :

4. See Halsbury, ard BEdn., Vol. 38, page 77. ez seq.
5. See Ballerr v. Mingay, (1943), 1 All. E.R. 143, 145 (C.A.)
. 6. M'Leod v. M’Ghie, (1841) 2 Man & G, 326 ‘(mutilating a guarantee), .
cited in Fleming, Torts, (1965), page 60.

7. See definition of conversion in Salmond, Torts (1961), page
262.

8. I.A. Weir, Note—“Tort, Contract and Bailment”. (November, 1965},
Camb, L.J. 186, 1g0.
o géGScc Sinnan Cherty v. Aiabigi  Aiyer, (1923) LL.R. 45 Mad.
52, 96T,

10. Wilshere, Common Law, (1g51), pages 324, 325.
11. Clerk & Lindsell, Torts {1961), paragraph £gg.
12, Clerk & Lindsell, Torts, (1961), paragraph 934.

13. For damage by negligence, see Simpson, Action on the case far -
Conversion (1959) 75 L.Q.R. 364.
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(il) . The recipient of a letter acquire the property
in the paper-?-*. But the property in the contents is in
the sender, at least so far private matters are con-
cernedi-5-5

(iii) A letter is an ‘“original literary work”, and
the writer has copyright therein, and can restrain any
publication of copies of his letter as an infringement7-3.

Would not the destrucion of a literary work
amount to destruction of a recognished literary pro-
perty, and thus be actionable?

(iv) The writer of a confidential work can, in cer-
tain cases, prevent its publication®-.

Opening of such letters may, perhaps therefore,
constitute an injury, though this has not vet been
decided.

In a case before the House of Lords!?, publication of
unpublished lectures of a university professor was res-
trained, and this was on the ground that such publica-
tion was in the nature of a breach of confidence which
fell within the ordinary scope of equitable res-
traint!2-12,

An English case'* relating to photographers may
be cited in this connection. In that case. a photogra-
pher had, by arrangement, taken and sold to the plain-
tiff some photographs of herself, (i.e. the plaintiff). The
photographer, then, at a subsequent date, without the
plaintiff’s knowledge, used the negative to have her
likeness inserted in Christmas cards. The plaintiff

1. Paton, Jurisprudence (1946), page 128.

.2. Cf. section 10, Ilustration (c), Specific Relief Act, 1377 (1 of 1877)
(repealed); now section 8, Specific Relief Act. 1963 (47 of 1963).

3. See also Oliver v. Oliver, {1861} 11 CB. (N.S) 139; 132 R.R.
505; 31 L.J. C.P. 4.

4. Cf. section s34, illustration (v), and section 55, illustraticn
(d), Specific Relief "Act, 1877 (1 of 1877) (repealed); now sections
39-39, Specific Relief Act, 1963 (47 of 1963).

5. Halsbury, 3rd Edn., Vol. 8, pages 437-438.

6. Copinger, Copyright, (1058), page 28.

7. Copinger on Copyright (1958), page 27.

8. British Oxygen Co. v. Liguid Air Co., (1925) 1 Ch, 383.
9. Halshury, 3rd Edn., Vol. 8, page 438.

10. For a full discussion, see  Gopingar, Copyright {1958), rages
31 to 38,

11, Cafrd v. Sime, (1887) 12 App. Cas. 326,

12. See Hanbury, Modern Equity, (1557), page 551,

13, See also Snell, Equity, (1966), pages 721, 722. See also T.I,.
Mathieson, in (1961) 39 Cenadian Bar Review 409,

14, Pollard v. Photographic Co. (1888} 40 Ch, D, 34s.
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applied for an injunction to restrain this. She had not
(as was the necessary) registered any copyright in the
negative, but she contended that there was an implied
condition in her contract that the negative should not
be used for any other purpose than to supply photc-
graphs to herself. The court held that, a photogracher
was not justified in striking off copies of a photograpa
for his own use unless, expressly or implied, _he ha:i
authority from his client. “I say expressly or impliec-
1y, the Court stated, *because a photographer is fre-
quently allowed, on his own request, to take a photo-
graph of a person under circumstances in which a suk-
sequent sale by him must have been in contemplatioa
of both parties, though not actually mentioned.”

The court considered that an abuse of a confidence-—
analogous to the misuse of information obtained in
.confidential employment—argse in this case, and grani-
ed the injunction prayved for. It was said that, thet.
‘though failure to register the copyright barred the
plaintiff from enforcing a remedvy for breach of cony-
right, she was still entitled to relief on the grounds of
breach of a contractl.

Injury to feelings may justifigbly enhance the
-damages. Thus, in one case?, the Court of Appeal, with
reference to an unauthorised publication of the photo-
graph of a murdered man along with his daughter ard
son-in-law, observed, “It was an intrusion into his
life, deeper and graver than an intrusion into a man’s

property”.

(v) Interception of letters, moreover, may raize
many guestions, for example, whether it is legally open
to a post office official (apart from a wvalid  statuicry
provision) to read and (tbus interfere with) lette=s
between a husband and wife, letter conveying business
secrets, letters containing confidential communications,
and the like. The last words of section & of the Indizn
Post Gffice Act show, that the Act gives no protecticon
in case of wilful acts. If the law recognises (or, ‘n
future, is likely to recognise), the interest of the sender
or addressee in these matters, then such interception
is, or is likely to become, actionable,

It is likely, that courts would be inclined to exterd
the protection which has so far been extended to tangi-
ble goods, (or intangible goods with a pecuniary value),
to communications and similar interests also. ‘

I. AS to injunctions to prevent breaches of confidence, see Sreli. Equi
{1966) page 721. o e By

2. Cf. Wiliam V, Setrde, (1960), 2 All. ER, 806, 812 (C.A.).
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{vi) The question is not of a physical object only;
it may also be of the personal interest’. If the lan-
guage of property fails to meet the object of protect-
ing this personal interest, the law may, in {future.
evolve other methods. The uncertainty that has exist-
ed so far on the subject is due to the fact that the
interest sought to be protected has remained iil defined
and unidentified. It is for this reason that statute may
have to intervene, to define the position.

(vii) The matter is, however, not very important
in India, because, even if there is no breach. of any right
recognised at ordinary law, the fundamental right
under arficle 18(1)(a) is violated, and the remedy
under articles 32 and 226 of the Constitution is always

open.

The position resulting from this discussion can be thus
summarised :

(1) The relationship between the Post Office and
the sender is either of a bailor and bailes, or akin to
that of a bailor or bailee. At the worst, the Post
Office is a stranger, and the owner has all rights
against the Post Office that he hag against any other

person.

(2) Whatever be the relationship, the proprie-
tary remedy of conversion or of injury to reversionary
interests is available to the owner—(who may be the
sender or addressee) if the articles have a pecuniary

value.

(3) The remedy of detinue is available to the
owner (who may be the sender or addressee), for all

articles.

{4) Further, in the case of articles having mainly
literary or sentimental value, destruction of the article
[under section 23(3), for example] would perhaps
amount to interference with literary property; opening
of the article would often amount to a breach of coufi-
dence; and even where no question of literary pro-
perty or confidence is involved, the Iaw may in future
recognise and protect other interests, so that interter-

ence may become actionable.

1. See Paton, Jurispruzdence, (1946), page 7128, as to personol
st.



125

Regarding literary property, it may be noted that
‘while destruction of a literary work does not seem to
have so far figured in any reported case, this is because
there is only a partial understanding of literary pro-
perty. As has been observed'—

“Much of the difficulty surrounding the con-
cept of copyright arises from the fact that while
it protects economic rights, the concept of proper-
ty involves rights other than economiec rights.
Copyright is unique because it is special form of
intangible property and should be limited to eco-
nomic rights. But it is a derivative right, being
derived from the larger property interest an
author has in his works. Asg it exists today, the
derived right destroys the larger property in-
terest, but if the larger interest is recognised, the
result is that literary property has two compo-
nent parts—a commercial right and a creative
right. Since one is primarily economie in nature
and the other primarily personal in nature, they
provide both a basis for delineating problems of
literary property, and a framework for resolvirg
the problems in terms of purpose without resort
to technicalities.”

_-I. Patterson, “Statute of Anne”, (1966) 3 Harvard Juornal of Legis-
lation 223, 252, (February, 1966),
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APPENDIX X

PosiTIoN IN CANADA REGARDING INTERCEPTION OF POSTAL
ARTICLES

In Canada, the following statutory provisions seem 1o
be relevant regarding interception.

Section 7. (Canada) Post Office Act, 1951,

Section 6(f) and 6(g) {(Canada) Post, Qffice  Act,
1951-—empowers the making of regulations regarding the
conditions under which mailable matter may be sent, and
for excluding non-mailable matter from mails.

Section 59. {(Canada) Post Office Act, 1961, punishes a
persen sending any explosive, dangerous, etc., subsiance.

Section 41. (Canada) Post Office Act, 1951—“Notwith-
standing anything in any other Aect or laws, nothing is
lizble to demand, seizure or detention while in the course
of post except as provided in this Act or the regulations.”

EXTRACT OF SECTION T, Canapsan Post OFFce Act, 1951
Use of Mails for Unlowful purposes

67. (1) Whenever the Post-master General believes on
reasonable grounds that any person—
(a) is, by means of the mails,

() committing or attempting to commit an
offence, or .

(ii) aiding, counselling or procuring any Pper-
son to commit an offence, or

{b) with intent to commit an offence, iz using
the mails for the purpose of accomplishing his object,
the Post-master General may make an interim order (in
this section called an *interim prohibitory order”) prohi-
biting the delivery of all mail directed to that person (in
this section called the “person affected”) or deposited by
that person in a post office.

(2x) Within five days after the making of an interim
prohibitory order the Post-master General shall send to
the person affected a registered letter at his last known
address informing him of the order and the reasons there-
for and notifying him that he may within ten days of the
date of registered letter was sent, or such longer period
as the Post-master General may specify in the letter, re-
guest that the order be inquired into, and upon receipt
within the said ten days or longer period of a wrilten re-
quest by the persen affected that the order be inguired
into, the Post-master General shall refer the matter, toge-
ther with the material and evidence considered Ly him in
making the order, to Board of Review consisting of three
persons nominated by the Post-master General one of
whom shall be a member of the legal profession.

126
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(3) The Board of Review shall inquire info the facts Board of
and circumstances surrounding the interim prohibitory “¢VY:
order and shall give the person affected a reasonable op-
portunity of appearing before the Board of Review,
making representation to the Board and presenting evi-

dence.

(4) The Board of Review has all the powers of a Com- Powers of
missioner under Part I of the Inquiries Act, and, in addi- Board.
tion to the material and evidence referred to the Board
by the Post-master General, may consider such further
evidence, oral or written, as it deems advisable.

(5) Any mail detained by the Post-master General Opening of
pursuant to sub-section (8) may be delivered to the Board mail by
of Revenue, and, with the consent of the person affected, consent,
may be opened and examined by the Board.

(6) The Board of Review, shall, after considering the Report of
matter referred to it, submit a report with its recommen- card,
dation to the Post-master General, together with all evi-
dence and other material that was before the Board, and
upon receipt of the report of the Board, the Post-master
General shall reconsider the interim prohibitory order and
he may revoke it or declare it to be a final prohibitory
order, as he sees fit.

(7) The Post-master General may revoke an interim Revocation
or final prohibitory order when he is satisfied that the of order.
person affected will not use the mails for any of the pur-
poses prescribed in sub-section (1), and the Post-master
General may require an undertaking to that effect from
the person affected before revoking the order.

(8) Upon the making of an interim or final prohibitory Effect of
order and until it is revoked by the Post-master General, ord°r-

(a) no postal employee shall without the permis-
sion of the Post-master General

(i) deliver any mail directed to the person
affected, or

(ii) accept any mailable matter offered by
the person affected for transmission by post,

(b) the Post-master General may detain or re-
turn to the sender any mail directed to the person
affected and anything deposited at a post office by the
person affected, and

(c) the Post-master General may declare any mail
detained pursuant to paragraph (b) to be undeliver-
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able mail, and any mail so declared to be undeliver-
able mail shall be dealt with under the regulations
relating thereto.

Interim (9) Where no request that an interim prohibitory
ggdg;gf"m‘ order be inquired into is received by the Post-master
order. General within the period mentioned in sub-section (2),
the order shall, at the expiration of the said period, be
deemed to be a final prohibitory order [(1951) c. 57 s. 7]



APPENDIX XI

AUSTRALIA-—POSITION REGARDING INTERCEPTION OF FPOSTAL
ARTICLES, Boszks, etc.
issued by un-

Extract of section 30-E, Australian Crimes Act, 1950—1960. lawfull as-

sociation
“30E. (1) No book, periodical, pamphlet, handbill, pos- not trans-
ter or newspaper issued by or on behalf or in the interests gg:f‘blc by

of any unlawful association shall—
Inscried by

(a) if posted in Australia, be transmitted through No. g, 1926,
the post; or 8. 17

(b) in the case of a newspaper, be registered as
a newspaper under the provisions of the Post and
Telegraph Act 1901—1923.

(2) Any newspaper registered under that Act, which Deregistra-
is issued by or on behalf or in the interest of any unlawful “;me;f news-
association, shall be removed from the register. e

' by No.3o,

(3) Any book, periodical, pamphlet, handbill, poster or 193z, s, 5,
newspaper posted in Australia. the transmission of which Amended
would be contravention of this Act, shall be forwarded by No. 84,
to the General Post Office of the State in which it was ;33‘”;& 63
posted, and shall be forfeited to the Commonwealth and Saliedule,
shall be destroyed or disposed of as the Post-master

General directs.”

Sections 3, 29, 40—44, 57, 96, 107 of the {Australian)
Posts and Telegraph Act, 1904—1950, prohibit the sending
of obscene and certain other objectionable matter by post.
(No provision for interception is, however, contained in
these sections).

12—681 Law.
129
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APPENDIX XII

NEw ZEALAND—POSITION REGARDING INTERCEPTION OF POSTAL
ARTICLES,

Extract of section 30 to 34, 44 and 84, New Zealand Post
Office Act, 1359

“30. Where the Post-master General or Post-master has
reagon to suspect that any postal article eontains any en-
closure in fraud or violation of this Act, or of the Customs
Acts, or of any enactment prohibiting or controlling the
transfer of money or valuable securities by post, he shall
detain the postal article for opening and examining in
accordance with section 31 of this Act.

31. Every postal article which is detained under section
30 of this Act may be opened and examined at post office
by two officers of the Post Office specially nominated for
that purpose by the Post-master General, or by one such
officer nominated as aforesaid in the presence of another
officer or in the presence of an officer of the Customs who,
before the opening of the articles, shall make the declara-
tion set forth in the First Schedule to this Act and shall
not be opened or examined cotherwise,

32. Where it is intended to open a postal article under
sectipn 31 of this Act, the Post-master General shall cause
notice thereof to be sent to the addressee if he is known
or otherwise to the sender thereof if he is unknown.

33. (1) Subject to the provisions of this Aect, if any
postal article opened or examined under this Act is found
to be in fraud or violaticn, or to have been posted in fraud
or violation, of this Act or of any enactment prohibiting
cr controlling the transfer of money or valuable securities
by post, the Post-master General may direct that the postal
article be forfeited; and any such article shall be destroyed
or otherwise disposed of in accordance with this direction.

(2) If any postal article opened under this Act is found
to be fraud or violation, or to have heen posted in fraud or
violation, of the Customs Acts, it shall he handed over to
the Customs Department to be dealt with in accordance
with the Customs Act.

{3) Every postal article opened under this Aet and
found to contain any valuable or saleable enclosure shall
together with its contents be safely kept pending its dis-
position under this section, and a list of any such postal
articles together with a memorandum of the contents
therear shall be made and preserved.

34. (1) The Governor-General may, by Warrant under
his hand, direct the Postmaster-General or any officer to

detain or open any postal article for any purpose mention-
ed in the Warrant.

130 co
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(2) If any postal article opened under this section is Cf 1928,
found to contain any money or enclosure belonging to the NIO;II;;
New Zealand Government, the officer opening the article 37, 293' 5. 4.
may extract the money or enclosure therefrom and dispose
of it in such manner ag the Postmaster-General directs.

44, 1f the Postmaster-General has at any time reason- Ef%?,ﬁ;tlmn

able ground to suspect any person in New Zealand or articles for
certain

lsewhere enga in—
elsewhere to be gaged in addressce.

(a) Any business or undertaking relating to ille- Cf. 1928,
gal betting, or to the conduct of an illegal letter, or to 503'2.12'

fortune telling; or

(b) Any obscene, immoral, or unlawful business
or undertaking; or

(c) Advertising in direct or indirect terms regard-
ing sexual matters in & manner likely to be offensive—
the Postmaster-General may by notice in the Gazette
order that no postal article addressed to that person
{whether by his own or any fictitious or assumed
name) or to his address without a name shall be for-
warded or delivered under this Act.
84. (1) The Governor-General may from time to time, Wartime
by Order in Council, make regulations for the control or f&g“;ghf’sf
prohibition of telegraph messages in time of war or when Cf. 31923_'

war is reasonably to be apprehended. No. 12,
5. I61{6),

(2) Every person who commits a breach of any regu- (7).
lation made under sub-section 1 of this section comraits
an offence and shall be liable to imprisonment for a term
not exceeding three months or {0 a fine not exceeding one
hundred pounds, or to both.” '
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17.5.A —POSITION REGARDING INTERCEPTION OF POSTAL
ARTICLES

It would seernt, that in the U.S.A. there are three instru-
mentalities? employed by the post office for the restraint
of mail. The first is confiscation and destruction, used
primarily against obseene matters and foreign political
propaganda.

Since 1957, certain procedural rights for persons whose
material was non-mailable on the ground of obscenity have
been provided for, namely, written notice of the reasons
for barring the mail, hearing before a Post Dffice examiner,
and decision after two days of the hearing in case of a
periodical®.

Authority for barring from the mail papers containing
foreign political propaganda is said to be derived from the
Espionage Act, 1317, and the Foreign Agents Registration
Act, 1938. The 1938 Act required agents for foreigh prin-
cipals within the United States to register, and failure to
do so was a crime. 'The 1917 Act punishes the possession
of papers in aid of a foreign Government which violate
any penal statute, and also makes such material non-
mailable, C

The second instrumentality is what is known as ‘‘stop
rrder”. This was first authorised against persons found
to be using the mails to defraud, and the effect of the order
was that all mail addressed to the person or company
concerned was intercepted, stamped “frandulert”, and
returned to the sender. The validity of such order in
relation to fraudulent mail has been upheld, thcugh not
without strong dissent*-®,

This power was later authorised in relation fo mails
dealing with cbscenity alse. It can be used, however,
only against mails addressed tu the company ccncerned
which is directly connected with the specific issue of its
periodicals which is found to be obscene® This authority
has later been extended to mails suspected of promoting
fraud, obscenity cr gammbling®. ’

1. See Pritchett, Americal Constitution {1g959), page 4c4.
2. {{) Confiscation and destruction,

(#) Stop order, and

ity Refusal of second class permit.

3. 39 Code of Federal Regulations 203 (November 9, 1959), cited in
Pritchett, Amercial Constitution (1959}, page 4o4.

4. Leach v. Carlile, {1922) 258 U.5. 138,

. Denaldsor: v. Read Magazine, (19438}, 333 US. 178,
Surmmerfield v. Sunshine Book Co., (1955), 149 U.S. gar.
. {1056} 70 Stat. 699.

R LA
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The third type of restraint is refusal te grant “second
class mailing privileges.” This power has been .used,
though not wtihout dissent’, against matter not mailable
under the Espionage Act. The validity of this power in
fields unreleated to national security, is doubtful?, and one
case® the attempt of the Post Master General to withdraw
the second class mail privilege froin a magazine, on the
ground that the material was so close to obscene that @
was morally improper and not for the public welfare and
-the public goed, was invalidated.

. What is and what is not obscene is always a matter
difficult to decide. Thus, a post office ban on the mailing
of nudist magazines was, in one case, reversed by the
Supreme Court!. On the other hand, in a very receni
case?, the ban imposed by the Post Masler General against
one Magazine was upheld.

(1) Article 1, section 8, Clause 7 of the Constitution
of the U.S.A. says, that “The Congress shall have power
...... to establish post offices and post roads”. This pos-
tal power embraces all measures necessary to ensure the
safe and speedy transit and prompt delivery of the mails.

(2) The postal power also includes the power to ex-
clude from the mails publications designed to defraud the
public or corrupt its morals, such as lotteries® and
fraudulent matter”.

It may be noted, that in the Doneldson case® what was
sustained was a court order forbidding the delivery of a
mail and money orders to a magazine for conducting a
puzzle contest which the Post Master General had found
0 be fraudulent.

But there is some doubt as fo whether a power o ex-
clude from second class mail can be exercised arbitrarily,
or whether that power is subject -to some limitation.
While the second clasg mail need not be kept open to pub-
lications of all {ypes?, {his does not imply that the power
can be exercised arbitrarilyi®.

1. Milwaukee Publishing Cs. v. Burleson, {1921) 255 U.8. 4o7
2. Sege Hannegan v. Esquire, (1946) 327 U.S. 146,
3. Haommepan v. Esguire, (1946) 327 U.S. 146.
& The Sunshine Book Co. v. Swmmerfield, (1958) 355 U.S. a72.
5. Case against Ginzherg, regarding the Eros Magazine (Time
Magazine, st April, 1966) (Supreme Court of U.B.A).

6. Ex parte Jachsom, (1878) 95 V.5, 727, 732.

7, Donaldson v. Read Magazine, (1948), 333 U.S. 178

8. Donaldion v. Read Magazine, {1948} 333 U.B. 178,
N a. Hannegon v. Bsquire, (1946) 337 U.S. 146, 155, (per Douglas

c II? Lewis Publishing Co. v. Morgan, (1913) 220 U8, 228 (per White
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{3) Apart from the power to close the mails, to parii-
cular types of publications which are harmful, a much
broader power of exclusion was asserted in one Act of
1935, whereunder to induce compliance with the regu-

latory requirements of that Act, Congress denied the

privilege of using the mails for any purpose to holding
companies which failed to obey that law, irrespective of
the character of the matericl to be carried. The Supreme
Court, treating this as & penalty, held the statute to be
constitutionally valid, because the regulations whose in-
fractions were thus penalised were themselves valid, but
it declared, that Congress cculd not exercise its control
over tite mails to enforce requirement which lay cutside

its consiitutional province®-S

By virtue of the Fourth Amendment, a sealed letter
deposited may not be opened by the postal authorities
without the sanction of a Magistrate!t. The Fourth
Amendment, however, is confined to materiul things, and
hence its language cannot be extended to telephone
messagess-®,

 The following statutory provisicns in force in the
U.5.A. are relevant™

(a) 13 U.S. Code, Article 1T17—Letlers etc. which
are non-mailable “shall not be conveyed in the mails
ar delivered from any post office ete” These include
matter advoeating or urging treason, insurrection, or
forcible resistance to any law of U.5., and maiter in
\éioéation of certain sections of Title 18, of the U.S.

ode. :
[These sections of Title 18, U.S. Code, are—

499 Forgery of military etc. passes.
506—Forging of seals,

1. The Public Utitity Holding Companv Act, 19355 see (1946) 15 U.S.
Code 79d, 792,

2. Electric Bond & Share Co. v. Seeurities Exchange Commission,
¢{193%), 303 U.S, 419.

See also American (Pawmer and Lighty Co, v. S.EC. (1946) 326 US

o,

3. Blectric Bond & Shkare Co. v. Securities Exchange Commissien, (1038),
393 ULS, 419, 422.

4. E. parte Feckson, (1878), 96 U.S. 727, 733,

s:; Olmstead v. U.S. (1928) 277 U.S. 438; 72 L. Bd- p44 {Majority judg~
ment).

6. On Lee v. U.85. (1952) 343 U.5. 747, 753 {Majoricy judgment).

7. These refer to ‘the edition of the US, Code before r1964.

In the 1964 edition of the U.S, Code, some changes have been made
but not in substance. See, now, Tite 39 US.C. section 4001, {1964

read with Title 18, sections 1302, 1341, 1342, 1461, 1463, 1714, I7IS, LTLE
1717, r7i8 (1964 edition).
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T93—Gathering etc. or losing defence information.

794—Gathering or delivering defence information
to Government.

915— (Personation of] foreign diplomats.

954—TFalse staiements influencing foreign Govern-
ment.

956—Conspiracy toc injure property-of foreign Gov-
ernment.

957—FPossession of property in azid of foreign Gov-
ernment. *

§60—Expedition against friendly nation.

564 Delivering armed wvessel to belligerents.

1007—Wrongfully using Government seals.
1542 —False statement for passport.

1543—Forgery and false use of passport,
1544 —Misuse of passport.

2388—Activities affecting armed forces during war.

(b) 18, U.8. Code, article 1341 (Fraudulent mat-
ler] (Delivery may be withheld),

(c) 18, U.S. Code, articles 1461 and 1463 (Obscene
matter, information about contraceptives, and incite-
ment to heinous crimes) (Delivery may be withheld).
{Indecent matter can be withdrawn from the

mails under regulations to be made by the Post Master
General].

(d) 39, U.S. Code (1960 Revision) Articles 4251,
4301, 4352, 4451, 4551 deal with “second class mail”L
Where any publication has heen accorded second class
mail privileges, the same shall not be suspended or

annulled until a hearing is granted to the parties
interested.

We may discuss the procedure regarding second class
mail in the US.A. A “second class mailing” permit can
be denied to & publication by the Post Office. “When this
is done, publication through the mails becomes prohibi-
tively costly. To be eligible for a second-class permit,

a publication must-

1, As to second class privileges, see—
-

(i} be issued at stated intervals;
(ii} have a known office;
{iii) be printed;

-Hawmegan v, Esquive, (1946) 327 ULS. 146, which seems to limit the
authority of Miwankee Leader carz, {1921) 255 U.5. 407,
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(iv) be for the dissemination of information of a
public character or devoted to literature, the sciences,

arts or some special industry;
{v) have a legitimate list of subscribers;

(vi) be designed primarily for non-adveriising
purposes’,

The second class permit cannot. however, be denied
on the ground that the publication does net contribute fo
the public welfare. The Post, Office Department denied a
second class mailing te the Esquire megazine, on the
ground that the publication did not contribute to the pub-
Yic good and to the public welfare, but the Supreme Court?
did not uphold this standard, and pointed out, that fo
withdraw this privilege from a publication simply because
its contents seemed to one official not good for the public
would sanction withdrawal of the second-class rate
tomorrow from another periodical whose social or econo-
mic views seemed harmful to another official.

{e) 39, U.S.C. (1960 Revision) Articie 4005—Where
the Past Master General finds any person conducting
lotteries or fraudulent schemes through the mail, he
can stop such mail matter of those persons.

(f) Vol. 39, US.C. {1960 Rigvision)* Articles 4006—
4007 empower the Post Master (General to exclude the
letters and mail matter of any persen obtaining
through mail, money for obscene. Tewd, etc.. articles,
or depositing in mails information as to where such
articles can be obtained. He can make an interim
order for 20 days, and get it confirmed by the US.

Distriet Court.

Nore: —The power to authorise temporary deten-
tion af mail does not apply to mail addressed to pub-
iishers of publivations which have entry as second
elass matter. or to mail addressed to the agents of

thoge publishers,
(k) Vol. 38 U.S.C. (1960 Revision),

Seetion 4008— (added in 1962) —Mail matters,
except sealed letters, originating, efc. in a
foreign country and determined by the Secretary
to the Treasury to be “Communist political pro-
paganda®™ shall be detzined by the Post Master
General, and the addressee notified. 1f the ad-
dressee does not desire delivery within a Teason-

1. See Wiggins, Freedom. or Secrecy (Oxford Undversity P H_—
York), (1955), page 87 ¢ ! oSty Tress, e

2. Flanmegan v. Hauirs, (1948) 327 ULS. 145, 157, 158,

3. For the law before 1569, tee Gellhomm &"By 32 Administrative Law
[3960), pages 771—77% '
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able time (not exceeding 60 days), it is disposed
aof as the Post Master General directs,
(i} Vol. 39, U.SC. (1960 Revision)—

Section AMI1—{(1}Matzer the deposit of which
in mails is punishable under the following sec-
tions of Title 18 of U.S.C. is non-mzilable.

(Z) Non-mailable matier is to be dispossd of
a3 the Posi Master General directs.

[The sectiong of Title 18 of referred to are—-

Title 18 U.S.C. Provisions refevred to

13 1302 . . Lotteries.

IR 1941 . . Frauds & spindics.

18 1342 . Fictitious name or address for unlawful
business,

18 463 . . Obseeniry inciting abertion and Rlthy, vile
and indecent thing, etc.

18 14517 . . Obscene, etc, mater of envelope.

15 714 . . Foreign divorce information,

I8 | & 2. SN . Firearms,

8 1718 . . Tnjurious articles {poisons, reptites, ete.).

11 717 . . Many inatters, including matter advo-

cating treason, insurrecton or forcikle
resistance (o any U8, law.

13 718 . Libellous matters on wrappers, eic.

Wore: —Under 1§ U.S.C, section 1718, no person
other than an authorised officer of the Dead Letter
Office or acting under a search-warrant can open a
letter without the addressee’s consent.

(j) It is stated™-%, that in the U.S.A. publications,
{particularly those received from foreign countries)
have been held up, if in the opinion of the officials
concerned the publications showed a subversive intent.

(k) Mails sent from abroad to persons not regis-
tered under the Foreign Agents’ Registration Act,
1838 {as amended) can be forfeited.

———

£. Wigzios, Freedom or Secrecy (Oxford Universuty Press, Naw York),
(r956); Dage 187,

2. Sea also Cawtberg, Freedom of Speech in the West [1960Y, {Allen
& Urwin} page 145, refercing to Bolte, “Security itrough Beok Baenjng *
(1955)s page 90,
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(1) In times of war, special restrictions. under the
Espionage Act, 1917 come into playl-®,

(m) There is a provision prohibiting interception
of telephonic communications®. But that is not rele-
vant for the present purpose.

t. Masses Publishing Co. v, Patten, (1917) 244 Fed. 535 (August 1914
issue of a magazine excluded from the mails, being of a revolutionary and
anti-war character).

2. Mitwaukee etr. v. Burleron, (1921) 255 U.S. 407.
3. Sections 501, and 605, and 1308, Federal Communications Act

(1934), 47 U.S.C. 151 ; Sez ** Electronic Eavesdropping ”* {1964) Am. Bar
Ass, Journal 540, 542 and 543.



APPENDIX XIV

Liability for registered articles in England

Under the (English) Post Office Act, 1953 (1 & 2 Eliz.
2 ¢. 36), section 8(1)(b), Post Office Regulations may make
provisions (inter alig) as to the ‘registration” of postal
packets. Under section 8(2) of the (English) Post Office
Act, 1953, the “registration” of a postal packet shall not
render the Crown in any manner liable for the loss of the
packets or contents thereof, save as provided in section 9
of the Crown Proceedings Act, 1947. Under section 9(2)
of the Crown Proceedings Act, 1947, the Crown is liable to
the extent specified in that section.

Relevant portions of these provisions are extracted
below: —

Extract of section 8 of the Post Office Act, 1953
(1 & 2 Eliz. 2 c. 36).

“B(L) oo

(2) Save as provided in section & of the Crown Conditions
Proceedings Act, 1947, the registration of or giving of °§ mﬂ*}“
a receipt for a postal packet, or the giving cr obtain- Enci‘ﬁ;’.'
ing of a certificate of posting or delivery of a postal
acket, shall not render the Crown in any manner
jable for the loss of the packet or the contents
thereof.”
Extract from section 9(2) and section 9(5) of the Crown
Proceedings Act, 1947 (10 & 11 Geo. 6 c. 44).

9. “(2) Notwithstanding the provisions of secticn Liability in
13 of the Post Office Act, 1908, proceedings shall lie 09;‘1;““’“0“
against the Crown under this sub-section in respect of Msm
loss of or damage to a registered inland postal packet,
not being a telegram, in so far as the loss or damage
is due to any wrongful act done or any neglect or
default committed by a person employed as a servant
or agent of the Crown while performing or purpor:-
ing to perform his functions as such in relation to the
receipt, carriage, delivery or other dealing with the
packets:

Provided that......

(c) the amount recoverable in any such pro-
ceedings shall not in any event exceed the maxi-
mum amount which, under regulations made
under section 81 of the Post Office Act, 1953 is
available for compensating the persons aggrieved
having regard to the fee paid in respect of the
registration of the packet; and

139 .
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(d) the Crown shall not be liable under this

. .sub-section in respect of any packet unless such

*  ‘conditions ag are prescribed by virtue of sub-

- section (5) of this section in relation to registered

inland postal packets have been complied with in
relation to that packet.

For the purposes of any proceedings under this
“sub-section, it shall be presumed, until the contrary
is shown on behalf of the Crown, that the loss of or
‘damage to the packet was due to some wrongful act
done, or some neglect or default committed, by a per-
son employed as a servant or agent of the Crown
‘while performing or purporting to perform his func-
tions as such in relation to the receipt, delivery or
other dealing with the packet,

(5) Regulations may be made under section 81 of
the Post Office Act, 1953, for prescribing the condi-
tions to be chserved for the purpose of this section in
relation to registered under postal packets.”

Thus, it appears that—

(a) the quantum of liability for “registered” posta’
packets in England would depend on the amount of
fee paid, by virtue of section 9(2) (¢) of the Crown
Proceedings Act, 1947, which speaks of the “maximum
amount”.

(b) Further, the fee for “registration” in England
is not a fixed one (as in India), but a varying one.

(c) “Registration” of g postal packet in England.
therefore, corresponds more to what is known as
“insurance” under the Indian Post Office Act? then
to “registration” under the Indian Act®.

. I. There appears to be no sepatate provision for * insurance”, in the
English Act,

2. Section 30 to 33, Indian Post Office Act, 1898,
3. Section 28. Indian Post Office Act, 1898,
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