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CHAPTER 1
INTRODUCTORY
. GENESIS AND SCHEME

1.1,  According to the terms of reference of the Law Commission, the Commis- Genesis and sche-
sion is expecled, inter alia, to kecp under review the system of judicial M€ of discussion.

administration, to secure climination of delay and specdy clearance of arrears
in courts. The Commission has already forwarded io Government! its Report
on delay and arrears in trial courts. The present Report deals with delay and
arrears in the High Courts and other appesllate courts.

We shall deal first with the magnitude of the problem and the efforts
so far made to solve it. After stating in brief the various types of jurisdiction
exercised by High Couris, we shall proceed to a consideration of proceedings
falling within particular species of such jurisdiction—appellate, original, special
and so on. Measures for expediting disposal in respect of each type of pro-
ceeding will naturally find mention in the Chapter devoled to that particular
type of proceeding, but we also propose to make certain suggestions of a general
charactsr which would apply to the entire judicial work of High Courts.

II. ARREARS

1.2.  As will be evident from a fater Chapter? of this Report, the jurisdiction
of High Courts in India is of an infinite variety. The remedies available to an
aggrieved pstsen and the proceedings that he can institute for seeking relief
depend on the nature of his legal gricvance and the stage at which the matter
stands. These remedies—inclusive of remedies by way of first appeals, second
appeals, revision and writ petitions in the High Court—are, to our mind,
necessary for the proper administration of justice, for the satisfaction of legal
conscience and for the proper enforcement of legal rights.

However, vatious proceedings filed and pending in the High Courts have,
in course of time. piled up to a disquicting figure and at present, the situation
in regard to arrears is so grave that it needs to be tackled without any delay.?
The problem is not new: and scveral efforts have been made in the past to
solve it4 but there has not been any abiding solution,—as, indeed, there
cannot be.—because of expanding society, continuously changing social values
and, above all, the ever-increasing and diversifying functions of the State, both
in the public and in the private sector and the passing of new legisiation, which
adds to the burden and responsibilities of the coorts.

1.3. To deal with the present situation rationally, it will be necessary to sce
which fype of the pending cases can be said to be old so as to constitute
arrears. We shall deal with this point in due course.’?

1.4.  While fall in disposal might, to some exfent, have contributed to mcrease
in the arrears of the High Courts, it cannot be denied that, as we have stated
earlier,6 there has been substantial increase in the fresh institutions in the High
Courts. Tn particular, this increase is due to the expansion of its special
jurisdiction under the various Acts and the coming into force of the Constitution,
with Articles 226 and 227 providing efficacious remedies to agerieved cilizens
who, by now, have become more conscious of their rights—though perhaps a
little oblivious 1o their duties and obligations. The delays in the making of
proper appointment of judges of the High Court when vacancies arise, and the
comparative indifference in regard to the strength of the judges in the High
Court inspite of increase in institutions and the heavy hacklogs, have also very
appreciably added to the gravity of the situation.

177th Report, Detay and Arrears in Trial Coarts (December, 1978).
Chapter 2. infra.

Wara 1.31 to 1.36, infra.

Para 123 and 124, infra.

Para 1.29, infra.

Pars | 2, supra,
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S_l_’_ﬁed “dﬂﬂf%rl“sﬁ'a‘: 15.  Speedy justice is of the essence of an organised society and it is in the
interest of bqth.the State and the citizen that disputes which go to the law
courts for adjudication are decided as early as possible, Justioe delayed is, in
most cases, justice denfed. At the same time, it is obvious that in order to
speed up the decision of cases, the basic norms that are necessary for ensuring
justice should not be dispensed with. This is the great problem facing any
person or group of persons entrusted with the task of devising measures to
secure elimination of delay and speedy clearance of arrears in courts. How does
one balance the consideration of speed and the demands of justice? Tn making
our recommendations, we have tried to keep in the forefront the need to main-
tain a reasonable amount of harmony between these two considerations.

lﬁeﬁiﬁgt:ﬁ 21y halt 1.5A. Delay in the disposal of cases apart from causing hardship to the parties
: has a human aspect and has the effect of embroiling succeeding generations in
litigation started by the ancestors, Some of these aspects were brought out in

a judgment! of the Supreme Court in 1976 wherein the Court observed:

“Apart from that we find that the suit out of which the present appeal
has arisen was filed as long ago as January 1950. From the title of
the appeal we find that many of the original plaintiffs and defendants
have during this period of more than a quarter of century departed and
are no more in the land of the living, having bowed as it were to the
inexorable law of nature. They are now represented by their legal
representatives.  To remand the suit to the trial Court would necessarily
have the effect of keeping alive the strife between the parties and
prolonging this longdrawn litipation by another round of legal baitle in
the trial Court and thereafter in appeal. 1t is time, in our opinion, that
we draw the final curtain and put an end to this long meandering course
of litigation between the parties. Tf the passage of time and the laws
of nature bring to an end the Tives of men and women, it would perhaps
be the demand of reason “and dictate of prudence not to keep alive after
s¢ many years the strife and conflict started by the dead. To do so
would in effect be defying the laws of nature and offering a futile
resistance to the ravage of time. ¥ human life has a short spen, it
would be irrational to entertain a taller claim for disputes and conflicts
which are a manifestation of human frailty. The courts should be loth
to entertain a plea in a case like the oresent whick would have the
effect of condemning succeeding generation of familities to spend major
part of their lives in protracted litization. Tt may be appropriate in
the above context to reproduce what was said in the case of Sent Narain
Mathur v. Rama Krishna Mission 12

‘It is time, in our opinion, that we draw the final curtain on this
long drawn litigation and not allow its members to smoulder for a
further length of time. more so when the principal contestants have
all departed bowing as it were to the inexorable law of nature. One
is tempted in this context to refer to the observations of Chief Justice
Crewe in 2 case conceming peerage claim made after the death
without issue of the ‘EBarl of Oxford. Said the learned Chief Justice:

“Time hath its revolutions: there must be a period and an end
to all temporal things—an end of names. and dignities and
whatsoever is terrene. and why not of De Vere? For where is
Bohun? Where is Mowbrav? Where is Mortimer? Why, which
is more and most of all, where is Plantagenet? They are all
entombed in the urns and sepulohres of mortality.”

‘What was said about the inevitable end of all mortal beings, however
eminent they may be, ic equally true of the affairs of mortal beings.
their disputes and conflicts. rheir ventures in the field of love and
sport, their achievements and failures for essentially they all have
a stamp of mortality on them.’

One feels tempted to add that if life like a dome of many-coloured glass
staing the white radiance of eternitv. so do the doings and conflicts of

mortal beings till death tramples them down.”

tmony,

— —,

1Bschan Pandey v. Dulhin Janki, (1976) 2 S.C.C. 286, 290, 291.
1Sant Narain Mathur v. Rama Krishna Mission, (1974) 2 SC.C. TI0, 737, para 18.
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1.5B. With these preliminary observations, we proceed to a consideration of the
subject.

1il. THE COURTS

1.6. Trc judicial power of the Unioa and the States is cxercised through the
courts established by or under the Coastitution. The Constitution of India,
apart from creating a Supreme Court for the Union of India, has providad for
a High Court for each Sta’e. It has also empowered every Siate to cstablish
for its ferritory appropriate judicial machinery, with such judicial powers as
are necessary, subject to consiitutional limitations. This accouit’s for some
differcnce in the functioning and exercise of jurisdiction by various couris,
including. in certain respects, the High Courts, in each Staie. There are, how-
ever, certain features which are common to most High Couris.

1.7. The utility of the Supreme Court and the High Couris was well brought
out in the 58th Report of the Law Commission) which dealt wiih the strusture
and jurisdiction of the higher judiciary:

“Ever since our Constitution was adopted and the Supreme Court was
established, the Supreme Court has, by its verdicis rendered daring the
last twen.y-two vears, made the concept of the Rule of Law relovant,
coherent and stable in this country. It has consistenly protroted  the
Fundamental Rights of the citizens against unconstitutional encroachment,
examined the validity of legislative and exccutive aciions tairly, impar-
tially and fearlessly, and introduced an element of cerfainty and unijormity
in the interpretation of laws. The scrvice thus rendered by th: Supranic
Court is of a very significant character and its importance cannot  be
exaggerated in the context of the federal set-up of thr Indian Republiz.
“During the same period, High Courts ia cur States also have done
valuable work in exercising their ordinary civil and criminal fu-isdiclion
and their constitutional jurisdiction under Articles 226 and 227 of the
Constitution, Broadly stated, it can be legitimately claimed that the
operation of judicial process in our couniry during the fast twenty-lwo
vears has, on the whols, fostered and strengthened the best judicial
traditions and thereby deserved and commanded confidence from the
Indian community in general and the Litigating public in particular.”

IV. PAST REPORTS

1.8. To maintain this confidence, it is necessary that arrears be broug™t down.
The problem of arrears in High Courts is of long standing and Las bezn tnguired
into more than once. A brief review of the efforts made in the pust may be
of use.

1.9. To deal with the question of delay in the disposal of civil cascs balh in
the High Courts and in the subordinate courts, a Committee was appointed
in 1924 under the Chairmanship of Mr. Justice Rankin of the Calcutta High
Court.! The task of the Commitice was “to enguire into the opcration and cfice’s
of the substantive and adiective law, whether enacted or otherwise, foliowed by
the courts in India in the disposal of civil suits, appsals, applications for revision
and other civil litigation (including the execution of desrees and o-ders! with a
view to ascertaining and reporting whether any and what changes and tmprove-
ments should be made so as to provide for the more speedy, ecomom.cal and
satisfactory despatch of the business transacted in the courts and {or the more
wpeedy. economical and satisfactory execution of the process issucd by th2
Courts”. The Committee, after a thorough and careful enquiry into the variou:
aspects, forwarded an exhaustive report in 1925

1.10. In 1949, a High Courts Arrears Committee was set up by the Government
of India under the Chairmanship of Mr. Justice S. R. Das, for enquirinz and
reporting as to the advisability of curtailing the right of appeal and revision,
the extent of such curtailment, the method by which such curtailment should be

ILaw Commission of India, S8th Report (Structure and Jurisdiction of the Higher
Judiciary), Questionnaire and the preamble thereto, quoted at page 1. para 1.1 and 12,
*Rankin Committee.

2—153 LAD/ND/79
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effected, and other measures, if any, which should be adopted to reduce the
accumulation of arrears. A number of recommendations were then made by this
Committee. !

g‘n‘i':;:t :zd g&‘;: Ll 1o 1967, the Government of India, greatly concerned at the problem of

mittee of 1969- 2ccumulation of arrears in various High Courts,? conducted a review of the

1972, state of work in each High Court and found that inadequacy of judges was
the main cause of the accumulation of arrears3 Government increased the
stirength of judges in some of the High Courls, taking into accouni the arrears
of cases 'hen pending, fresh institutions and disposals. Though this had some
effect, no appreciable result was produced.

At the end of the vear 1969, the Government of India constituted a
Committee presided over by Mr. Justice Hidayatullah, the then Chief Justice
of India, to suggest ways and means for reducing arrears of cases peading in the
High Courts. Upon the retirement of Mr. Justice Hidavatullah, Mr. Justice Shah
was appointed the Chairman of the Committeet When Mr. Justice Shah
retired as the Chief Justice of India, Government reguested him (o continue as
Chaitman of the Committee. The Report of the Committer will be referrad to
in due course.

Commitiees  ap- 112, Apart from the above three Committees which worked at all-India level,
E?'{'é:,d i variows some Commitiees were appointed in different States to look into the problem of
& delay and other matters concerning judicial administration.

One such Committee was in West Bengal. This Commitiea was consli-
tuted in 1949 under the Chairmanship of Sir Trevor Harries, the then Chiel
Justice of the Calcutta High Court. Another Commiltee was constituted in
1950 ir Uttar Pradesh under the Chairmanship of Mr. Justice K. N, Wanchoo.

Loy Rercom®is 1,13, The Law Commission of India, in its 14th Report made in 1958. went into
Ston's REPOrS:all aspects relating to the Reform of Judicial Administration. including the
question of delay in the disposal of cases in High Courts,

The 27th and 54th Reports of the Law Commission dealing with the
Code of Civil Procedure, and the 41st Report dealing with the Code of Criminal
Procadure, when making recommendations for revision of the procedural codes,
were addressed, inter aliq, to the need for reducing delay at various stages of
the trial, including appeals and revisions to High Courts,

It may be mentioned that it was as a result of the recommendations in
the 54th Report that the scope of the right of second appeal came to be somewha
ciccumscribed.  Also, it was as a result of the 41st Report that appeals 1o High
Courts from Presidency Magistrates (who are now designated as Metropolitan
Magistrates) came to be abolished. Such appeals now lie to the Court of
Session.’

5%th Report. 1.14. Tn 1974, when the Law Commission reviewed the structure and jurisdiction
of the higher judiciary (58th Report), it focussed its special altention on the
imperative need to reduce arrears in the higher courts, and dealt with a number
of questions, including writ petitions, taxation. industrial disputes, matiers
relating to conditions of service of the judges. The Report also deals at length
with appeals to the Supreme Court—both civil and criminal.—including appeals
with special leave.

'These ate summarised by the later Commitiee Report, 1972. pages 9-10, para-
eraphs 32 to 36.
25z High Courts Arrears Committee Report (1972). page 3, Chapter 1, para 4,
*The other contributing factors were—
(a} delay in filling up vacancies;
by lack of court accommodation:

{c) diversion of serving judges to other duties, such as Commission of Tnquiry
ete, without providing replacement in the High Court.

High Courts Arrears Committee Report (1972), page 2, paragraphs 6 and 7.

$Code of Criminal Procedure, 1973, section 374(3)

*Law Commission of India, $8th Report (Strugtyre and Jurisdictiop of the Higher
Judiciary).
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Y. LEGAL AND EXTRA-LEGAL FACTORS

£.15. The very fact that the problem of arrears has received attention for such Complicated na-
a long time, and has been considered by so many high powered committees, and twre of the pro-

yet continues to vex all concerned, i1s enough 10 indicale that the problem, by
its nature, is not easy of solution. Being very conscious of this fact, we have
not, ip preparing this Report, been unmindful of the complicated naiure of the
subject and of the numerous issues involved. The 1nsiitution of cases and
increase therein is not a matter which can be adequately dealt with merely by
legal amendmenis, though certain  aspects  thereoi could be so atiended to.
Improvement in the raie of disposal of cases c¢annot also, in its tolality, be
achieved by mere statutory retorms, since the human factor camnot be over-
looked. This human factor comprises s¢ many elements—the judges, the
ministerial staff of the courts, the members of the bar, the partics and the
wilpesses.

1.16. 1t should also be remembered that the judicial system and the legal
machinery do not work in isolalion from socicty. They are parts of the cotre
social and political system and their eflicient working must, 10 a large exient,
depend on lhe co-operation of other elements of the sysiem. Take a familiar
but important example. The service of summonses, nolices and other documents
issued by the couris—that is to say, prompi and efficient service—prc-supposes
the promptaess and efficiency of the serving establishment. Where posial service
is introduced, it pre-supposcs the efficiency and prompiness of the posial autho-
rities. Where secrvice 1s effected through the Govemment—as for example, in
the case of Government servants,—co-operation of the head of the ollice i
needed. Delay in these fields—fields which are, in a sense, ouiside the legal
system—necessarily causes delay in the disposal of cases. Im this semse, the
role of improvements that are operative only within the judicial system is
obviously a limited one in decaling with the problem.

blem.

Juodicial

systesmn

not  working in

isolation,

1.17. We are mentioning this consideration, clementary though it may be, In Limitations of re-

forms in the sys-
tem and need fo
look to the future
as well as to the

order to indicate that without the active co-operation of other agencies, ioo much
should not be expected of the steps that may be taken to implement the recom-
mendations made in this Report or, for that matter, of any other Report on the
subject that might have been given in the past.

past.

1.18. We would also like to make it clear that it js simple arithmetic that arréars Rate of disposal
and rate of imsti-

arise when—iaking one calendar year—the rate of disposal in that year is less
than the rate of institution, If disposal maintains a percentage equivalent to that
of institution, then certainly no further arrears would accumulate and the
problem would remain only of dealing with the past arrears. 1t is therefore of
iraportance that any steps that may be taken in the matter should look not caly
o the past, but also to the future. This is not to say that the backlog must
not be atiended to. It must also be cleared,! and, in making our recommendations,
we have tried to pay heed to ibat aspect also.”

tution,

1.19. It cannot be denied that the problem of arrears in High Courts is not only Complexity of the

serious in its magnitude, but also complex in its character, In order to elicit
opinion on the complex issues involved, we invited views through a Question-
naire,’ copies of which were sent to various interested persons and bodies, The
Chairman of the Commission also visited several places for holding oral discus-
sions on the subject with the Bench and the Bar. The Commission is grateful
for the co-operation of all concerned who were kind enough 1o spare their
valuable time and expressed their views,

1.20. With a view to solving the problem of arrears in courts. suggestions have
been made for the appointment of more judges, changes in the distribution of
business, amendments in the rules of procedure, the elimination of delaying
tactics and the like. The problem, however, has persisted, requiring agam a
review of the position. It is no exaggeraiion to speak of an impending crisis In
judicial administration. To understand how this crisis has come about, it IS
necessary to inquire into the factors leading to work-loads, and the procedure

adopted for the disposal of that load.

Para 1.27 and 1.28, infra.

38ee Chapter 3, infra.
*The Questionnaire is printed as an Appendix to the T7th Report,
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Extra-legal ~ and 121, The factors Jeading to judicial work-loads may be broadly classified as
legal factors lead- exira-legal and legal. For example, with the increase in popuiation, theie is

ing to workload.

New rights.

nalurally an mcreasc in the work of the couris. In addiuon, our socicty 1s with
the passage of time geiling more complex. These are illustrations of extra-legal
tactors.

1.22. New rights have been brought into being, and older rights (such as contract
and property) bave been subjecied to Governmental reguiation and Jegal con-
trol.  New social interesis are also pressing for recogniion in the courts, o
part, the inceease is contributed by legisiation and by broadened governmental
programimes of all kinds, since issues atsing oud ot these ultmaiely reach the
coucls tor resolution. These tactors may be described as legal,

_ All these developments have increased the demands on the law and its
anstitutions, and it is desirable to keep in mind factors leading 10 increase in
Judicial business.

Law Commission 1.23. We have referted above! to the various Reporis concerned with the sub-

—14th Report.

View of

ject of arrears. Some of them have examined the causes of arrears at length.
e Law Commission of India, in its 14th Repori,> while pointing out that the
probicm of arrears in the High Courts has to be viewed against ibe very large
wcrease m the mstitution of cases in the High Courts, pariicularly durng ne
posi-Constitution period, summarised the reasons for the accumulation of work
in ihe High Courts in the following manner:

*(1) The arrears can be partly attributed to the increase in both the
normal work of the High Court and also the expansion of its special
jurisdiction under various Acts,

(2) The coming into force of the Constitution has also greauy added to
the work of the High Courts.

(3) The strength of the High Courts was not increased in time o prevent
the arrears from accumulatipg,

(4) There has been large increase of arrears in the High Courts and
disposals have falien short of what they should be in a properly
regulated court,

(5) Many unsatisfactory appointments have been made to the High Courts
on political, regiopal and communal or other grounds with the resuli
that the fitlest men have not been appointed. This has resuited in
a diminution in the outtum of work of the judges.

(6) These unsatisfaclory appointments have beep imade notwithstanding
the fact that in the vast majority of cases appointments have been
concurred in by the Chief Justice of the High Court and by the
Chief Justice of lndia.”

The Commission also recommended certain remedizl measures,

High 1:24- The High Courts Arrears Committee presided over by Mr. Justice Shab,

Courts Arrears atter slating as many as fourleen camses which, in its view, were responsible for

Comnitiee,

Backleg

the accumulation of cases® in the High Courts, recommended certain measures
for their clearance. The Report of that Committece concluded thus:

“In the last amalysis it is obvious that it will depend entirely on the
calibre and willing effort of individual judges in the counlry not only to
clear the back-log but keep down the file without unduly affecting the
quality of justice. It is our firm belief that if proper care is taken in manning
the superior judiciary in the best possible way with men of ability and
character, that will be the surest guarantee for achieving prompt and
efficient administration of justice in our land.™

125, We may mention that most of the High Courts are not able to deal with
old cases along with the current files, with the result that there continues to
be a beavy backlog of arrears on their file, In some High Courts, the disposals

Paragraphs [§ and 1.9, supra.

#4th Report.

*High Courts Artears Committee Reporl (1972), pages 36-48.
‘High Courts Arrears Commiltee Report {1972), pages 91-92.
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are not keeping pace even with the institution.' The courts and their staff have
begun to feel oppressed and suffocated on account of the heavy work-load in
COUris,

1.26, Every one is familiar with the arrears in law courts, especially in the High
Courws in mosi of the States. The hard fact ot delayed justice has driven not
oniy many Judges and lawyers, but also members of the public, to re-thinking
about the court procedures and to search for betier ways of getting justice, That
congestion of cases in the High Courts is chronic and has been allowed to run
for some time is clear from various Reports on the subject from 1924 to-date.
Law’s delays is not something peculiar to India, but it should be borne in mind
that delay is curable if the Government, the members of the bar and the
judiciary set their hearts at it.  If the right remedies are applied at the
appropriate time, the problem is not beyond solution. The need, therefore, at
present is to find out the correctives; the causes are, by and large, well known.

L27. The recommendations already made by us in a separate Report? for the
disposal of suits and other original proceedings in the trial courts will be
helpful in expediling the disposal of cases in these courts. Here we are con-
cerned with the measures needed for the disposal of arrears and the prompt
disposal of current files by the High Courts and other appellate courts. In daing
this, we have to keep two objectives in the forefront—as indeed our terms of
reierence emphasise—namely, inexpensive justice and obtaining of speedy justice,
At the same time, it is necessary to ensure that judicial decisions should not be
hasty and made to depend merely on caicuiation of time,

Arrears and reme-
dies,

Disposal of ar-
rears and prompt
disposal of cur-
rent files,

L.28. In order that the respect which the judiciary has earned may be maintained, Question of ba-

it is necessary—apart from any other considerations—to examine the problem
of delay and its causes. The elimination of congestion in courts will certainly
enhance the public respect for the law and the judges to a very considerable
extent where it can be achieved without affecting the quality of justice.

This, then, has been the great question that has faced all Committees and
Commissions investigating judicial delay—how to reconcile justice with speed,
and what Kinds of measures to suggest tor expediting disposal while maintaming
the ywality of justice,

One could conceive of a variety of mzasures : reform in the court structures;
improvement in the rules of procedure; angmentation of numbers in the judiciary
and in the auoxiliary staff; improvement in the conditions of service; and many
other reforms.

1.29. As to the structure of courts, by and large, the appeliate courts in India
are sireamlined and the causes of delay cannot be sought in their structure. The
structure, no doubt, visualises a hierarchy of courts and a procedure of appeals
from one court to the other—but that is inevitable in any modern system. No
organised system of administration of justice permits the findings of the trial
court to carry a slamp of finality. The fact that the findings are liable to be
assailed in appeal, constiiutes in a large number of cases a guarantee against
arbitrariness, and by itself produces judicial constraint. It is also essential
that so far as questions of law are concerned, there should be a uniformity of
decisions.  Qur systemn, therefore, by and large, contemplates that there should
be one right of appeal on questions of law and facts and 2 second appeal on
a suhbstantial question of law 10 a court whose decisions are binding upon all
the courts in the State.?

1,38, The system, which is in force in many other countries like the United
Kingdom, Canada, Australia and the United States of America. has won the
support of most of those who have been dealing with law, and, in our opinion,
it would not be proper to condemn it as a legacy of the colonial days. No
doubt, every system has to meet the needs of national and local requirements,
and whenever we feel the necessity of making changes for that reason, we should
not be averse to making such changes as may be called for. But, as already

8ee Appendix.

77th Report.

#See Chapter 4, infra.
‘Sec Chapter 4, infra.
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mentioned,! by and large, the system cannoi be decried as alien to the genius
of lndia. 1n this connecuon, we would repeat wha, was said by us in the 77ih
Report,? where we observed:

“No judicial system in any country is wholly immune from, and un-
affected by, outside iniiuences, nor can such outside influence be aiways
looked upon as a bane. The laws of a counlty do not reside in a
sealed book; they grow and develop. The winds of chaopge, and the
free Hlow of ideals, do nol pass the laws idly by. The present day cowpli-
cavions aid delays in disposal of cases are not so much on accounp of
the technical and cumbersome nature of our legal system as they sre due
to other facrots operating in and outside the courts. In spite of the fact
that we are still heavily dependent on agriculture, we can no longer be
regarded as an underdeveloped peasant sociely, in view of the great
sirides that have been made in the direction of industrialisation and
urbanisation of population, besides expansion of trade and commerce,
It will be a reirograde siep to revert (o the primitive method of
administration of justice by taking our dispuiss to group of ordinary
laymen ignorant of the modern compiexities of life and not conversant
with legal concepis and procedures. The real need appears to be (0
furiher improve the exisung sysiem 0 meet modern requirements in the
context of our national ethos and not to repiace it by an inadequate
system which was left behind long ago.”

Observations  in 1,31, The Law Commission presided over by Dr. P, B. Gajendragadkar made

carlicr Report of the {ollowing observations in its 38th Report:?
the Law Comimis- ST o )
siof. “We have sound judicial traditions; a coherent pattern developed for

the organisation of the judiciary;, and a rational and systemalic judicial
process. There is no doubt thar these factors have conferred great
advantages on the country. An independent and efficient judiciary, a
unified judicial system and a modermsed procedure—though legacies oi
the pre-independence era—have been cherished by uws. The judicial
system has earned the respect of the peopie, and the respect so eamed
is well deserved.”

Compulsions of L.32, We may mention that even in some of the countries which started with
modern society 25 simple legal rules, the compuisions of modern society have led (o a situation
Eﬁfﬁs{:m}e';ﬁ rules Wherein they could not avoid having claborate and cumbersome legal rules. We
—Example of So- may in this context refer to a recent study! about the Soviet legal system,

viet legal system. wherein it is said:

“During the period imunediately following ithe Bolshevik Revoiution of
1917 there were devout Communisis who believed that their new polity
would offer the world a model of a different kind of judicial system.
They intended to do away with complex legislation and procedures, 10
eliminate the roles of lawyers and even prosecutors, and to substitute
for professionally trained judges wise laymen who would hear
disputes presented by the parties themselves and then make their decisions
according to the principles of socialist morality as much as formal norms,
Justice was to be simple, quick and inexpensive and would not reguire
an elaborate system of appellate review, judicial precedents, legal educa-
tion, or legal scholarship.”

“Within five years this aspiration was sbattered. A frenzy of experimenta-
tion had produced not the simple, locally oriented judicial system that
had been anticipated, but a rather complex and centralised one with
institutions that bore embarrassing resemblances to those of imperial
Russia and the West European tradition from which the last three Tsars
had borrowed. Judges found it too inconvenient to try cases without the
assistance of a public prosecutor, defence counsel, and carefully pres-
cribed procedures, and the couris of the nation were being subjected to

‘Para 1.29, supra.

#77th Report, para 3.1

#aw Commission of India, 58th Report (Structure and Jurisdiction of the Higher
Judiciary), page 14, para 2.10A.

$Jerome Alan Cohen, *“Will China Have a Formal Legal System?” (1968) Vol. 64,
American Bar Association Journal, pages 1510-1511
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ever greater uniformity of decision through the revival of appellate review
and the issuance of statutes, decrees, and texts designed to guide the
judiciary. “The primitive concept of judicial procedure had collapsed
under the burden of practice’, as Professor John N. Hazard concluded.
“The formative years had proved to men who expected 1o avoid complexity
and formality that there was no alternative'.”

L.33. In the context of the judicial system in ancient India, we had occasion, in
the 77th Report,! to point out that with the grown of society, the function of
administration of justice was transferred to the King, who came to be regarded
as the fountainhead of justice, and that a regular hierarchy was set up which
gradually developed into a sophisticated system.

L.34. Reverting to delay, it may be said that it is sometimes due to dilatory
tactics adopted by one party who attempts to protract the proceedings of the
court. The courts must be in a position to control such acts and to see that
the case proceeds in conformity with the rules and according to Schedule,

1.35. The rules of procedure, on the whole, are simple and devoid of unhecessary
technicalities, so that it cannot be said that these rules are responsible for
holding up the hearing of cases. Improvements in procedure and administration
may, no doubt. be desirable, and will be suggested in due course, but they will
not, by themselves, alone solve the problem.

1.36. Moreover, the best of rules and the best of judges may be helpless in the
face of sheer volume of work. This aspect would suggest thar artention will
have to be paid to the strength of judges also. Again, it is desirable that the
number and quality of judicial personnel is put to the optimum use by proper
distribution of business.

Thus, the solution lies not in this or that measure. but in a number of
measures taken together. Finally. these measures, once adopted, will not solve
the problem for all times to come. Periodical review of the impact of measures
taken will b2 needed-~an aspect to which we shall revert at the end.?

VI. NORMS

Ancient Indian
system also one
of regular hievar-
chy with sophisti-
cateq system.

Ditatory tactics.

Rules of proce-
dute not respon-
sible.

Volume of work,

L.37. Since this Report is concerned with “arrears™ and “delay” — two concepts Norms for atrears

vitally linked up with the time clement—it is necessary to indicate certain
norms to determine what cases can be treated as old at a given time. The Law
Commission in its 14th Report? suggested that cases which were pending for
periods of time longer than those mentioned in that Report should be treated
as arrears. The periods suggested were as follows:

(Periods suggested in 14h Report)

(a) Second appeals and Letters Patent Appeals One year.

(b) First appeals Two years.

{fc} Criminal matters, writs and civil revision Six months.
patitions.

The period for treating cases as arrears was to be counted from the date
of institution.

The High Courts Arrears Committee presided over by Mr. Justice Shah.
considered that it was difficull to adhere to any time schedule for the disposal
of a given cause. because the time for cach individual cause would be determined
by many factors. While we agree with the comment made by the High Courts
Arrears Committee, we think that it may be necessary to fix certain periods
beyond which a case should be regarded as “old” whose clearance asszmes
importance.

As_regards the actual periods, we largely agree with those suggested in
the 14th Report, but have a few modifications and additions to suggest-—-

{a) The period for sccond appeals and appeals against judgments of
single judges in writ petitions should be one year.

177th Report. paragraphs 3.2 and 3.3,
Chapter 19. infre.
H4th Report. Vol. I page 91, para $5.

‘I;‘i‘l’zh Courts Arrears Committee Report (1972), page 33, para 21 and page 34,
para 24,
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(b) The period for regular first appeals should be two years.

() The period for criminal matters and civil revisions should be six
months.

(d) So far, however, as petitions under article 226 (other than those for
a habeas corpus) are concerned, the more realistic period in our
opinion should be one year. The period for a writ petition for
habeas corpus should not normally exceed two months.

(¢) Cases submiited to the High Courts for confirmation of the sentence
of death pronounced by a court of Session! should be disposed of
within three months from the date of submission.

() As regards original suits being tried in High Courts, the period should
be two years.

(g) Tncome-tax references and proceedings under the General Sales Tax
Acts, should be disposed of within one year.

(h) Original petitions or appeals or revision petitions under the Land
Reforms Act or Tenancy Legislation and Rent Control Acts should
be decided within six months,

VII. LITIGATION TO WHICH GOVERNMENT IS A PARTY

Government as a 1.38, No proposal for judicial reform can achieve success without the co-opera-

party. tion of the parties to the litigation. This is particularly so where the Government
is a party. At this stage, therefore, we would like to emphasise that the
Government is one of the main parties in the bulk of cases before the High
Courts. In all criminal cases the main party, apart from the accused. is the
State. As to civil casss, the Government is generally one of the pariies in roost
writ petitions. As to other civil proceedings, Government constifutes one of
the parties in quite 2 number of cases. For the quick disposal of cases, it
therefore becomes essential that the various departments of the Government
should afford all reasonable co-operation to the judicial process and attend to
court cases with diligence and promptness. Apart from that, a good bit of
litigation can be avoided if the departments concerned pay proper attention to
the nofices issued to the Government prior to the initiation of proceedings.
Likewise, much time of the court can be saved if frivolous objections are avoided
in pleadings and written statements filed on behalf of the Government. The
position of the Government, it needs to be stressed, is not the same as that
ot a private litigant. The Government has to project an image of being reason-
able in all cases to which it is a party. Its conduct in litigation should, in the
very nature of things, inspire a feeling of fairness.

VIII, NATURE AND MAGNITUDE — STATISTICS

CO"‘;P“"”I’ ¢ tt?g 1.39. The nature and magnitude of the problem will be further appreciated if
end of 1677 with the position regarding arrears in the High Courts in 1977 is noted. Tt would
pendency at the appear that in the country as a whole? the pendency of cases in the High Courts
eng of 1972. ‘at the end of 1977 was much higher than the pendency at the end of 1972.
High Court-wise also, when one confrasts the pendency at the end of 1977 with
endency at the end of 1972, the trend is found to be upward 2xcepting in four
Hieh Courts. namely, Andhra Pradesh (18.6% decline), Gujarat (6.77%, dec.:lme).
Calcutta (8.10°, decline) and Orissa (6.6% decline). The percentage mentionzd

for these four High Courts represents a decline, and not an increase.

Quantum of in- 140, The increase of pendency at the end of 1977 over the pendency at the
crease in  pead- ong of 1972 is—
ency. .

(a) more than 50% in the case of nine High Courts and

() Tess than 50% but more than 20% in the case of three High Courts.
The exact percentages are given below alphabetically : 4

1Section 366(1), Code of Criminal Procedure, 1973.

"Department of Justice figures.

*Figures for Sikkim High Court are not given in this case.

sBased on fieures given in Department of Justice letter No. 36/ 1/78-Tus(M), dated
2-6-78, Table XIL
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Compartson of pending cases in the High Courts on 31-12-77 with those
pending on 31-12.72

S.No. Name of the High Court Pendiog on  Pending on Percentage
31-12-1972  31-12-1977  of increase
or decrease
1. Allahabad . . . . . 718,617 1,32,749 +68.9
2. Andhra Pradesh . . . . 19,527 15,887 —18.6
3 Bombay . . . . . 41,442 52,592 +26.9
4, Calcutta . . . . . 18,820 72,448 —8.1
5. Delhi . . . . . . 16,561 26,587 +60.5
6, Gauhati . . . . . . 5,796 6,548 +12.9
7. Gujarat . . . . . . 12,560 11,722 —6.7
8, Himachal Pradesh . . . . 1,564 5,019 +220.9
9,  Jammu & Kashmir , . . 1,726 4,677 4-171.0
10, Kerala . . . . . . 29,353 42,739 +45.6
11, Kamataka . . . . . 10,727 36,449 +229.7
12, Madhya Pradesh . . . . 20,653 46,613 +225.7
13, Madras . . . . . . 32,678 51,763 +58.4
14, Qrissa . . . . . . 6,470 6,042 5
15. . Patna . . . . . . 23,704 29,435 +24.2
16. Punjab & Harvana . . . 25,150 46,069 483.2
17. Rajasthan . . . . . 13,359 10,558 +453.9
18. Sikkim . . . . . . . 21 .-
Total in the country . . . . 4,10,707 6,07,918 +48.0

1.41. Taking the actual percentage of increase every year, during the five-year
period—I1973 to 1977—it would appear that the percentage has been fiuctuating.
High Court-wise, the percentage change in pendency zt the end of the year
over the pendency of the previous year is as follows.!

Pendency at the end of each vear from 1973 to 1977 and percentage change in
pendency over the previous year in the High Courts in India

SL Na'mé of the " Percentage “change in pendency over the pendency of previous
No.  High Court year
e ) 31-12-713 31-12-14 1275 31-12-76 31-12-717
1 2 T3 4 5 3 7
1. Allahabad . . . +13.9 +6.9 +13.8 +10.2 +10.6
2. Andhra Pradesh . . +7.7 +12.3 —16.4 —27.2 +10.4
3. Bombay . . . +3.9 +1.9 +4.3 44.4 +5.0
4. Calcutta . . . —6.0 43.5 +5.9 +2.4 -.5.7
5. Delhi . . . . 4+19.1 +13.9 +8.1 +3.2 +14.4
§. Gauhati . . . —9,2 +0.5 +18.9 . +5.8
T. Gujarat . . . —3.5 +2.0 +-2.6 3.1 —4.6
8. Himachal Pradesh . . 4204 +29.6 +33.5 +35.6 +13.7
9, Jammu & Kashmir . +33.7 +14.9 +9.5 +32.4 +21.6
10. Kerala . . . . +4.3 5.5 +16.9 +21.5 —10.9
11. Karnataka . . . —1.1 +17.1 +32.6 +48.2 +49,2
12. Madhya Pradesh . . +37.6 +24.1 +10.7 +9.4 +9.1
13. Madras. . . . +5.1 0.9 +12.9 +o.5 +23.0
14. Orissa . . . . 9.3 +2,2 —0.1 —0.5 +1.3
15. Patna . . . . +6.2 +3.9 2.1 +20.4 +7.5
16. Punjab angd Haryana . +0.7 +14.2 +12.0 +34.4 +95.8
17. Rajasthan . . . +16.3 +4.3 +21.1 +3.2 +1.5
18. Sikkim . . . . e .. e +100.0 —40,0
Totalin the comntry . . +71.0 +5.9 +9.7 +10.5 +8.4

iDepartment of Justice letter No. 36/1/78-Jus(M)}, dated 2-6-78, TFable IL
31—253 LAD/ND}?®

Actual percentage
of increase during
all the five years.
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Perccntage of in- 142, It would appear! that for the years 1973 to 1977, the increase in the
crease from 1973 whole country of arrears in the High Courts in terms of percentage is as

t .

o 1977 follows:
1973 . . . {increasein Pendency at the end of 1973 over rendency 7.0%

at the end of 1972).

1974 5.9%
1975 9.7%
1976 10.5%
1977 8.4%

Sample figures. 143, It would be tedious to give the figures of such increase during the five
year period (1973 to 1977) for every —High Court.

Actual pendency (.44, One may also obtain a rough picture of the state of arrears? by men-
tioning that at the end of the year 1977, the total pendency of cases in the
digh Courts was 6,07.918 (comprising 497172 main cases and 1,190,746
niscellaneous cases). In contrast with the figures of cases pending at the begin-
ning of the year 1977, this increase represents an increase in pendency of 7.7
per cent in the case of main cases and 11.7 per cent in the case of miscellaneous
proceedings.

The highest number of cases pending as at the end of 1977, was in
Allahabad (3,32,749), followed by Calcutta (72.448). Bombay (52.592), Madras
(5;,723),3Madhya Pradesh (46,613), Punjab and Haryana (46,069) and Kerala
(42,739).

Three  principal 1,45, From the above sample fipures about arrears, three characteristics of

Chaﬁcﬂu“ of arrears stand out. In the first place, speaking chronologically, arrears, in the
sense of increased pendency at the end of the vear, has been continuous for the
vears represented by 1973-1977.4

In the second place, speaking numerically, the rate of arrears itselfS has
sried from year to year.

Lastly, speaking territorially§ the arrcars are of an all-India extent, in
the sense that they are not confined to only a few High Courts. With a few
exceptions, arrears are found in all High Courts, though the rate of increase and
the magnitude may vary from State to State.

Department of Justice letter No. 36/1/77-Jus(M), dated 12th FYuly, 1977, Table IX
and Department of Justice letter No. 36/1/78-Jus(M), dated 2-6-78, Table TL

IFor discussion of recent figures, see para 3.2 and 3.3

PPDepartment of Justice letter No. 36/1/78-Jus(M), dated 2nd June. 1978. paragraph
1.fii), page 3.
Para 1.42, supra.
*Para 1.42, supra.
*Para 1.40 and 142, supra.




CHAPTER 2
JURISDICTION OF HIGH COURTS AND CITY CIVIL COURTS

21. The jurisdiction of High Courts in India presents an infinife variety. The Variety of juriss
jurisdiciion is original as weil as appellaie; civil as well as criminal; ordinary aé dictions Oandluh;»
weil as extra-ordinary; general as well as special; derived from the Constituiion tory.

of the couniry and the statute law, as well as from the Letters Paient or other

instrument constituting the High Court and other sources.

This jurisdiction has a jong history. The oldest High Courts in India—the
High Courts of Calcutta, Madras and Bombay—exercise ordinary original civil
jurisdiction within the respective limits of the three presidency towns.! The source
of their original jurisdiction is to be found in the Indian High Courts Act? and in
the Leiters Patent issued thereunder. But it may be noted that some of the
provisions of the Letiers Patent refer back to carlier Charters of the Supreme
Courts for the three presidency towns.

2.2. In addition to their ordinary original civil jurisdiction, these High Coutts
also exercise original jurisdiction in admiralty’? and insolvency,’ testamentary,’
matrimonial and guardiansbip matters.® The judisdiction of High Courts in regard
to admiralty is, incidentally, distinct from their ordinary original jurisdiction.’
While many of these matters are now regulated by Central Acts, some of them—
e.g. admiralty jurisdiction-—still have their source in the Letters Patent® or in
other instruments.®
2.3. All High Courts have extraordinary original jurisdiction 10 Extraordinary ori-
ginal jurisdiction.
24. All High Courts have original jurisdiction in election petitions under the Special  original
Representation of the Peopie Act.!! Further, they have original jurisdiction under jurisdiction.
the Companies Act, the Banking Companies Act and certain other special Acts.
As Courts of Record, High Courts have also power to punish contempt
of Court.”? It would be of interest to note that the Mayor’s Courts (which were
the predecessors of the Supreme Courts)'? were Courts of Records.™

2,5. All High Courts exercise appellate and revisional jurisdiction under the Appellate and re-
two procedural codes, and under certain other laws,—those laws themselves visional jurisdic-
dealing with malters of a diverse character. The High Courts have also super- tCI?)tClles “ag?g ot;:he:

visory jurisdiction under Ariicle 227 of the Constitution, Jaws,

2.6. High Courts also hear references under the laws relating to direct taxes, References.
made by the Income-tax Appeilate Tribunal and under the laws relating to
certain other taxes made by the competent authority. They are also vested with
jurisdiction to hear references for the confirmation of death sentence under the
Code of Criminal Procedure.) Under the same Code,'¢ High Courts {and other

‘Certain other High Courts are at present vested with ordinary original civil jurisdic-
tion. See Chapter 16, infra.

*The Indian High Couorts Act, 1861,

‘Kamalakar v. Scindia Steam Navigation Co., ALR, 1961, Bom, 186, 139,

igection 3, Presidency Towns Imsolvency Act, 1909.

Mndian Succession Act, 1925, See Appendix 2 for a list of relevant sections.

55ee Appendix 6,

See also Hamid Hasan v, Banwari Lal, ALR. 1947, P.C. 90, 93

$Kamalakar v. Scindia Steam Navigation Co. A-LR. 1961, Bom. 186, 189,

SE.g. certain British statutes. See para 2.10, infra.

BGee Chapter 16, infra

UGection 80A, Representation of the People Act, 1951,

Barticle 215 of the Constitution,

BMayor’s Courts were first established in 1726 and re-established in 1753.

uCowell. Courts and legislative authorities in India (1905), page 13. citing Statu
1726 (13 Geo. I}

BSections 366 to 368, Code of Criminal Procedure, 1973.

®Section 432. Code of Criminal Procedure, 1973,

13

te of
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Courts also) can be consulted by the Government in cerfain matlers concerned
with exercise of the prerogative of mercy (application for suspension or remission
of sentence).

Then, there are civil references heard under statutory provisions. Some
examples of such provisions are given below:

1. Section 113, Code of Civil Procedure, 1908,

2. Order 46, Rule 1, Code of Civil Procedure, 1908.

3. Section 69, Presidency Small Cause Courts Act, 1882,

4, Sections 11 and 17, Provincial Small Cause Couris Act, 1887

Under the Contempt of Courts Act, '-* a subordinate court can make &
reference to the High Court in regard to contempy of court.

Confirmation pro- 27,  Under the Indian Divorce Act, which applies to Christians, every decreg

‘Sggéeungl‘ the for the dissolution of marriage made by a District Court, is subject to gmﬁrma-
tion’ by the High Court, and section 17 of the Act requires such cases for
confirmation to be heard by a bench of three judges, where the number of
judges of the High Court is three or more, or by a bench of two judges where
the number of judges of the High Court is two.

Matrimonial jurisdiction in regard to Parsis is of a special category.t A
judge of the High Court presides over the Chief Parsi Matrimonial Court cons-
tituted under the Act in Presidency towns.

Revisions, 28. Civil revisional® and supervisory jurisdiction of the High Court is derived
from several constitutional and statutory provisions, chief amongst these being
article 227 of the Constitution; section 115 of the Code of Civil Procedure, 1908;
section 25 of the Provincial Small Cause Courts Act, 1887 (or corresponding law)
and section 75(1), proviso, of the Provincial Insolvency Act, 1920, Against ihe
decision of a High Court Judge in revision, there is no Letters Patent Appeal—a,
feature which under the existing law distinguishes fevisional jurisdiction from
decisions of a High Court Judge on firs{ appeal.

Criminal revisional jurisdiction is principally governed by the Code of
Criminal Procedure.

Varied sources of 29, The sources of jurisdiction of High Courts are as varied as the jurisdiction

jurisdiction. itself. The jurisdiction is derived from the Constitution, the Letiers Patent, the
two procedural Codes, certain other Central Acts and, in some cases, from State
Acts.

British statutes on 2.10. Certain British statutes which are still in force? also contribute their share

Admiralty. to the judicial business of High Courts in regard to admiralty jurisdiction.?

File in High 2.11. The jurisdiction of High Courts being, as stated above’ wide and of

Courts. infinite variety, judicial business in the High Courts also presenls considerable

variety. The files in the High Courts include, in the main, (a) first appeals, (b)
appeals, commonly known as Letters Patent Appeals, by whatever name they
are known in some High Courts, (¢} second appeals, (d) civil revision petitions.
(e) criminal appeals, (f) criminal revision petitions and references, (g) petitions
under Articles 226 and 227 of the Constitution, (h) writ appeals, (i) references
under the Income Tax Act, and other laws relating to direct taxes, (j) malters
arising under the Sales Tax Act, (k) election petitions, (1) petitions under the
Companies Act. Banking Companies Act, and other special Acts already
mentioned. !

1Section 15, Contempt of Courts Act, 1971,
Gee in the matter of D. B. Vora, (1974), Criminal Law Journal 899 (Delhi).

ection 17, Indian Divorce Act, 1869

Sections 18 and 19, Parsi Marriage and Divorce Act, 1936
SFor histoTy, see para 2.12, infra.

‘Chapter 11, infra.

*Cf. the Colonial Courts of Admiralty Act, 1890 (53<54 Vic. ¢ 27 read with the
Colonial Courts of Admiralty Act (Central Act 16 of 1391).

SPara 2.1, supra.
Para 2.1 to 2.8, supra.
"pare 24. supra
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Apart from ihe above, there is, as mentioned above,! the ordinary original
civil jurtsdiction in the matier of suits, exerwcisable by the High Courts of
Bowbay, Caloutia and Madras® under their Lewters Paiept. The High Courts
of Delhi and Humachal Pradesh have ordinary origimal civil jugisdiction under
a Cemral Act, t0 be discussed in due course.’ The High Court* of Jammu &
Kashmir has also ordinary civii jurisdiction,

2.12. The emergence of the various species of jurisdiction of the High Courts
is integrally connected with important events in Indian legal history. Thus, the
three High Courts in the Presideacy towns have succeeded® to the jurisdicti
previously exercised by at least three different courts—the Supreme Court
(principaily a court of original jurisdiction),’ the Saddar Divani Adalat and the
Saddar Nizamat Adalat (which heard appeals from civil and criminal courts
respectively).” Revisional jurisdiction can also be traced to the Saddar Divani
Adalat,

This fusion of jurisdiction by the Indian High Courts Act, 186! is an
interesting ¢poch of Indian legal history. Introducing the Bill, Sir Charles Woods
made an inieresting speech, poinling out that “the adminisiration of justice in
the minor courts depends on the mode in which the appeais seat up from them
are treated (by the superior courts)”,

2.13. Anoiher epoch-making change took place with the coming into force of
the Indian Constitution.” Not only were High Courts created or continued for
all States, but also all the High Courts came 10 be vested with writ jurisdiction —
a jurisdiction which has played a nolable part in the deveiopment of the con-
stitutiona! and administrative jurisprudence of the country. It has been stated!”
that presumably the object of giving this power was 10 put the High Courts
subsiantially in the same position as the Court of the Queen’s Bench in England.
The basic principle of constitutionalism is that the Government itseli must be
subject to rules. In Aristolle’s phrase, “Government must be of laws, not of
men”. Article 226 of the Constitution is intended to provide a machinery to
implement this principle.

234, This is a brief sketch of the jurisdiction of the High Courts. A fuil
statement of the various species of jurisdiction exercisable by them would
require a conspectus of almost the entire statute faw of India. Hardly any
saperior court m any other country exercises jurisdiction of such pleniinde and
varisty.

2.18. Before closing this Chapter, we may state that the burden of High Courts
in the Presidency wowns in respect of ordinary original civil jurisdiclion has
been somewhat lessened by the establishment of city civil cousts.!!  Such a court
Was established for the city of Madras in 1892, for Greater DBombay by the
Bombay City Civil Court Act, 1948 and for Calcutta in 1957 uvoder the Calcutta
City Civii Court Act, 1953, Their pecuniary limits have been revised from time
to time. The City Civil Courts of Bombay, Calcutia aod Madras have now
jurisdiction to try suits of a civil nature not exceeding Rs. 50,000/~ in value, except

'Para 2.1, supra.
Y hapler 15, infra.
3Chapter 15, infra.
Chapter 15, infra.
¥a) Cowell, Couris and Legislative Authorities in India (1905), pages 13, i5. 79, 90,
107, 109, 113, 114, 128 and 1331,
(b} Kamalakar v. Scindia Steam Navigation Co, Lid., ALR. 1961, Bom. 136, 189,
“Section 17, Act of Settlement (21 Geo. 2 ¢. 70).

‘For history of appellate jurisdiction of High Courts, see India Electric Works v.
Registrar, Trade Muarks, ALR, 1947, Cal, 49, 52, 61.

*Hansard (1R61), page 647, Cowell, Courts and Legislative Awthorities in Kndia (190%).
pages 161-162.

¥See para 1.7 and 1.21, supra.
WElection Commissioner v, Saka Venkarg Subs Rao, (1952) SC.R, 1144, 1150,
USse alse pamm 2.9, supra.
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those specifically excluded from their cognizance, with the result that the ordinary
original civil jurisdiction of those three High Courts is now confined to suits ot
proceedings exceeding Rs. 50,000/- in value, apart from the original jurisdiction
which they are exercising under some special statutes.

Dethi and Hima- 2.16. As already stated,! High Courts of Delhi and Himachal Pradesh aiso
chal Pradesh. exercise original civil jurisdiction in suits exceeding Rs. 50,000/~ in value.2 There
are, however, no City Civil Courts in Delhi and Himachal Pradesh.

City Civil Courts 2.17, it may be mentioned that in Ahmedabad and Hyderabad, there are City
i0 1 Hodereoad. Civil Courts, constituted under State legislation.

Para 2.11, supra.
35ee Chapler 153, infra,



CHAPTER 3

STRENGTH OF THE HIGH COURTS : NUMERICAL AND
QUALITATIVE ASPECTS

L STATISTICS

3.1. We propose to deal in this Chapter with the strength of High Courts and Scope of Chapter.
other connected matters,—matters which we regard as of primary importance in

solving the problem of arrears and preventing the further accumulation of

arrears. Since this question requires consideration of figures of institution, dis-

posal and pendency of cases in High Courts, we first refer to such figures for

recent years.

3.2, According to the statistics issued by the Ministry of Law, Justice and locrease in pen-
Company Affairs! (Department of Justice), on June 2, 1978, the total nnmber of deacy.

cases pending in the High Courts on 1-1-77 and 31-12-77, as also the percentage

of increase in pendency, was as under?:

1-1-1977 31-12-1977 Pewentafe
increase in

pendency

Main Cases . . . . . . . 4,61,720 4,971,172 +7.7
Miscellaneous Cases . . . . . . 99,161 1,10,746 +11.7
Total . . . . . . . 5,60,381 6,07,918 +8.4

The position in the High Courts with heavy pendency was as under:

1.1-1977 31-12-1977 Percentage

increase or

decrease in

pendency
Allahabad . . . . . . . 1,20,022 1,32,749 +10.6
Calcutta . . . . . . . 76,866 72,448 57
Bombay . . . . . . . 50,099 52,592 +5.0
Madras . . . . . . . 42,078 51,763 +23.0
Madhya Pradesh . . . . . . 42,723 46,613 +9.1
Punjab & Haryana . . . . . 43,542 46,069 4-5.8
Kerala . . . . . . . 43,130 42,739 -0.9
Karnataka . . . . . . . 24,427 36,449 +49,.2
Paina . . . . . . . . 27,378 29,435 +7.5

3.3. Institution and disposal during the year 1977 in the country as a whole [nstitution and dis-
and percentage of disposal qua institution in cach of the High Courts were as posal.

@ In the country (1977

Tnstitution Disposal  Percentage

of disposal
qua insti-
tution
Main Caseg . . . . . . . 2,39,796 2,04,331 85.2
Miscellaneous Cases . . . . . 2,14,937 1,96,3713 91.4
Total . . . . . . . 4,54,733 4,00,704 88.1

e Department of Justice figures (Appendix).
ZFor figures of five years, see para 1.32 to 1.36, swpra.

17
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(i) Percentage of disposal qua institution in the High Courts (1977)
Sikkim

. . . . . . . . . 128.6
Cailcatty . . . . . . . . . . 110.2
Gujarat . . . . 104.1
Kerala . . . . . . . . . 101.1
Orissa . . . . . . . . . 98.4
Rajasthan . . . . . . 96.8
Andtra Pradesh . . . . . 96,6
Bombay . . R . . . . . . . . . . 3.6
Punjeb 3 Haryana . . . . . . . . . . . 92.1
Patna . . . . . . . 87.6
Madhya Pradesh . . . . . 86.6
Delhi . . . . . o . . . . 84.5
Himachal Pradesh . . . . . . R . . . 83.2
Madras . . . . . 82.2
Gauhati R . . . . . . . . Bi.8
Allahabad . . . . . . . . . . . . 71.9
Jammu ; Kashmir . . . . . . . . . . . 70. 1
Karnataka N . . . . . . . 67.5

The average disposal per judge during the years 1976 and 1977 in the
country as a whole and the various High Courts was as under:

1976 1977

() In the comury . - . . . . . - . 688, 2 729.2

Gy In the High Courts | . . . . .
Punjab & Haryana . . . . . . - . 917.4 1216.3
Kerala . . . . . . . . . . . 844,13 1063. 4
Madras . . . R . . . . . . . 1001.2 1031.6
Calcutta . . . . . . . . . . 1078.1 1006.9
Gujarat . . . . . . . . . . 884.3 840, 5
Andhra Pradesh . . . . . . . . . 9920 826. 1
Kamataka . . . . . . . . . . 952.9 B07.7
Allahabad . . . . . . . . . . 590.0 648.3
Bombay . . . . . . . . . . 931.5 627.3
Madhya Pradesh . . . . . . . . B305.2 590.8
Patha . . . . . . . . . . 718.5 580.4
Qrissa . . . . . . . . . . 608.1 571.2
Rajasthan . . - . . . . . . . 606.4 444. 9
Deihi . . . . . . . . . . 525.2 350,3
Himachal Pradesh . . . . . . . . . 225.0 349.3
Jammu g Kashmir . . . . . . . . 280.0 320.2
Guahati . . . . . . . . . . 385.5 210.5
Sikkim . . . . . . . . . 22,0 30.7

34. Total pumber of main cases in High Courts at the end of 1977 was
Main cases at the 497172 Taking 650 main cases as the average disposal per judge per year,
end of 1977. and taking 352 as the total number of judgest during 1977, this number of cases
would take 2 years, 2 months and 2 days for disposal, even if the full strength
of judges is available.

The statistics mentioned above point to the need for examining at some
length the question of strength of the High Courts,

Sanctioned  str- 3.5,  The sanctioned strength? of Judges during the year 1977 was 352, as
ength. against the sanctioned strength of 351 in the previous year. One post was kept
in abeyance during the two years. Out of the sanctioned strength of 352 in

Department of Justice figures.
Department of Justice Bgures.
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1977, only 287 Judges on an average were in position. The number of such
judges during the year 1976 was 292. Out of the actual strength, seven judges
on an average were entrusted with work outside their normal duties during the
year 1977 and 14 judges during the year 1976. The effective strength for the
purpose of court work in 1977 was 280 and in 1976 it was 278. The position
as on 3lst March, 1979 was as follows for the entire country:—

Strength of High Court Judges—Position as on 31st March, 1979

{All India)

1. Sancrioned strength, <. . . . . . (a) Permanent 292
(31st March, 1979 ., . ' . . . (b) Additional 79

Total . in

2. Actaal strength . . . . ’ . . . (a) Permanent 280
(31st Mar ch, 1979 . . . . . . (b)Y Additional 65

Total 45

3, Vacancies. . . . . . . . . . {a) Permanent 12
{31st March, 1979 . . . . . . (b) Additional 14
Total T 2%

I1. INCREASE IN JUDGE STRENGTH

36. A close scrutiny of the figures reproduced above would show that the
number of cases disposed of by the High Courts in the country as a whole was
less than the number of cases instituted during the vear 1977, This resulted—as
it mast—in further piling up of the huge backlog of arrears, Any scheme which
aims at clearing of the backlog of arrears and eliminating delay in the disposal
of cases must take into account the imperative need to achieve two ohiectives.
namely: (i} the disposal of cases in the High Courts in the country must not
be fess than the institution during the vear. and (ii) effective steps must be taken
to reduce and lighten the heavy backlog of arrears.

To attain the above objectives. increase in the judge streneth of the
Hieh Courts cannot be avoided. Tt has to be borne in mind that the disposal
of cases. whether pending in the High Court or in any other court, needs the
observance of certain procedural requirements. Tn the absence of such ohser-
vance, anv attemnt to accelerate the disposal of cases would be onfv at the
cost of rules of fair play and natural justice. Such an attempt would thus be
substituting a much worse evil. comnnred with the evil manifested bv delav in
the disnosal of cases. We are, therefore. apnosed to attempts at expediting the
disposal of cases at the cost of the rcquirements of fair play and suhstantial

fustice.

37.  Stress has also been laid anite often on the personality of judges. Althouch
we acree that the personality of judges can make a substantial difference in the
quality and auantum of disposal. we must not lase sight of the fact that there
is a Timit up to which this factor can affect the totality of disposal. By and large.
the solution for increasing disposal of cases. eliminating delavs and clearing
arrears lies in raicing the judee strength of the High Courts. With this end in
view, we recommend that the judge strength of the High Courts should he kept
at that leve! as ensures—
(a) that the disnosal in the year is not less than the institution.! and

(b)Y also that one-quarter of the backlog of old cases may be eTeared? in a
period of one year.

38.  So far as the permanent ctreneth of each High Court is cone_erngd. we
are of the opinion that it should he fixed keaeping in view the average institution
during the preceding three years. As and when necessary, the permanent strength

—

See para 1.8, Infra.
¥See para 3.9. nfra.
4 — 253 LAD (NDY/719
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may be reviewed. The permanent strength would thus be in a position to cope
with the fresh inistitution' and prevent any further accumulation in the heavy
Additional and ad backlog of cases

hoc judges. 39. As regards? the clearance of arrears of old cases, it would plainly be
not necessary to increase the permanent strength of the judges in a High Court
on that account. For this purpose, we would necessarily have to take recourss to
appoiniing additional judges and ad hoc judges.?

We have considered the alternative of appointing only additional judges
for clearing the arrears but, on further reflection, we have arrived at the conclusion
that it would not be advisable to have only additional judges for this purpose.
The reason which has prevailed with us in arriving at this conclusion is the
necessity of adhering to a rule that ordinarily, and, in the absence of any special
reason, persons appointed additional judges from amongst the members of the
Bar practising in court and the District Judges should not be sent back to the
profession to practise in that court or reverted to their substantive nnst. So far
as the members of the Bar are concerned, it is, in our view. extremely undesirable
to appoint them additional judges unless there is certainty of their being ultimately
absorbed as permanent judges. Tnstances—though. fortunately. very few—have
not been lacking of members of the Bar being appointed as additional judges ard.
after a spell of a year or two on the Bench, going back to the profession and
practising in that very court. Such a practice is most undesirable. Tt is fraught
with grave abuse and should not be countenanced. As regards the District Judges
also, it seems desirable that the eventuality of their reversion to their substantive
post should. as far as possible, be avoided. Reversion to the post of district
judee after a person has been a High Court fudge is bound to create within him
a feeling of discontent and frustration. The prospect of revercion is alen likelv
to affect the approach and independence of such a judge when sitting in Division
Bench with a senior judge.

Tt is also plain that during the time a person functions as additional ivdae
of the High Court. vacancies are bound to arise from time to time for the office
of permanent judees, consequent upon the retirement of some of those judges.
As and when such vacancies occur, additional judees can. in accordanze with
their seniority. be made to fill in the vacancies.

210. As mentioned earlier# though the sanctioned irdge strenoth of the Hich
Courts in the countrv during the year 1977 was 352. onlv 287 iadges on an
averape were in nosition. Like wise. in the year 1976. even though the sanetioned
strength was 351, onlv 292 iudees were in position Teaving aside the judges
who were entrusted with work outside their norma! duties. tha fact remains that
the number of indees in nosition in both the vears was less than the sanctioned
strength,  This disparity between the sanctioned streneth and the number of
judges in position was apnarentlv due to the fact that varancies in the posts were
not filled in as soon as they occurred. Tt ic our considered oninion that delav
in filling in the vacancies is one of the major contributine factors resoonsible
for the niting accumulation of arrears. Tn our ovinion. when a vacancv is
expected to arise nut of the retirement of a judege. steps for filling in the vacancy
should be initiated six months in advance. The date on which such a vacanev
will normally arise is alwavs known to the Chief Justice of the High Court and
also to others concerned, Tt should be ensured that necessary formalities for the
appointment of a Judge to fill the vacancy are completed by the date on which
the vacancy occurs.

As already mentioned.S the total number of judees in position has. as a
Tesult of certain step. increased to 345 as on 31st March, 1979, as against the
sanctioned streneth of 371.

Al. RECOMVENDATIONS NF¥ CHYEF JUSTICE TO BE PROMPTLY
. ATTENDED TO
Efeco&f;gnd}g;’t?;e 3.11. Complaints have been heard that sometimes a Chief Minister sits tight

to be attended to Over the recommendation made by the Chief Justice for the appointment of
without delay.  judges, and this fact results in delaying the appointment. In this regard, it would,

Filling of wvacan-
cies,

i

WPara 3.7(2), supra.
Para 3.7(b). supra.
"Para 3.13, infra.
‘Para 3.5, supra.
‘Para 3.5, supra.
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in our opinion, be necessery to ensure that whatever may be the view of the
Chief Minister about the particular recommendation of the Chief Justice, the
recommendation of the Chief Justice should engage the prompt attention of the
Chief Minister and should not be kepy pending for more than a month. Sometimes
the recommendation vf the Chicf Justice necessitates the exchange of correspon-
dence beiween the Chiel Minister and the Chief Justice. In such an event, efforts
shouid be made to scc that because of such exchange of correspondence the
matter does not get stuck up. 1t would perhaps be appropriate that necessary
reply to a letter received be sent within a week of its receipt. We feel that the
outside limit of six months which we have indicated above! should be sutficient
1o take into account the various botilenecks and delays which take place al
different slages,

iV. AD HOC JUDGES UNDER ARTICLE 224A

3.12. T ias been stated above?  that the number of additional judges in each
High Court shouid be such as takes into account the prospects of their absorption
as permanent judges. Apart from such additional judges, more judges would
also be needed to cope with the arrears. The only suitable aiternative that we
can think of for thuis purpose is the appuintment of ad hoc judges. For this
purpose, we imay have (o avati of thz provisions of article 224A of the Constilu-
won, according to which the Chiel Justice of a High Court for any State may,
at any time, wilh the previous consent of the President, request any person who
has beld the office of a judge of that court or of any other High Court to sit
and acl as a Judge of the High Court for that State and every such person so
requested shall, while so sitting and acling, be entitled to such allowance as the
President may, by order deterniine and have all the jurisdictions, powers and
privileges but shali not viherwise be deemed to be a judge of that High Court.

3.13. We would like to stress that in taking recourse’ io article 224A, only
those retiied judges may be appointed under that article as are known for
efficiency and quickness in disposal. It is also, in our view, necessary to ensure
that only those persons may be appointed under that article who retired within
a period of three years of their appointment. This would prevent persons who
have got out of touch with the court work being appointed,

The choice in making an appeintment under article 224A (o a particular
High Court shouid not be confined to the persons who have retired as judges
from dhat very courl.  ror this purpose, the Chief Justice can look also to persons
who have retired as judges from other High Courts, Such a course is permissible
under article 224A. Initially, the appoiniment should normally be for a period
of one vear, to be oxtended by further periods of one year each, upto total
three vears. In making the recommendation for exiension, the performance of
the relired judge appoinced under articie 224A during the preceding year can be
taken into account.

V. ASSIGNMENT OF WORK

3.04. As mentioned clsewhere also the Chief Justice of the High Court can
play a pivotal role in sccuring the optimum disposal out of the Judge strength
of his court. The Chief Juslice is presumed to know the aptitude of his
collcagues, and in the formation of Benches and assigning the type of work to
each Bench. he should keep in view the aptitude, grounding and familiarity with
any particular branch of law of ecach judge. We shall have occasion to revert
to this topic and deal with it at greater length subsequently.’

V1. QUALITY

3.15. We are also of the opinion that every effort should be made to see that
the best persons available are appointed to serve on the High Court Bench. The
overriding consideration for this purpose should be the merit of the individual,
All other considerations must be subordinated to the paramount necessity of
having the best available person for the post. Experience tells us that wrong
appointments not only affect the image of the courts, they also undermine the

1Para 3.10, supra.

Para 3.8 and 3.9, supra.

Spgra 3.12, supra.

1See Chapter 7, infra.
‘Chapter 7, infra.

Judges

appointed

under article 224A
the Conslitu-

of

tion,

Field of
and duration.

Role of
Justice,

Judges on
Bench best
sons to be appoin-

ted

.

choice

Chief

the
per-



22

confidence in, and respect for, the High Court amongst the litigants, the members
of the Bar and the general public. A wrong appointment also affects the quantum
of output and the gquality of disposal, Cases have also not been unknown when
opne wrong appointment has deterred competent persons trom joining the Bench
subsequently despite the entreaties of the Chief Justice.

3.16. Also, with a view to attracting persons of the right calibre io the Bench,
something may have to be done to 1mprove the service conditions. This might
also take into account the benefits, including pemnsion, to which they would be
entitled after retirement. While it is true that the pay-scales of the judges cannot
be wholly divorced from the general pattern of pay structure of the country at the
higher levels, it has also 10 be borne in mind that bright and capable members
of the Bar by sticking to the profession can earn much more. In the eyes of
some there may be a halo around the office of judgeship. The halo has, however,
been getting dimmer and dimmer with the efflux of time, the rising spirai of prices
and the disparity between the professional income and the salary of judges. We
must take note of the fact that some measures bave recemtly been adopted 1o
improve the service conditions of the High Court Judges by providing them reat-
free house and giving them a conveyance allowance. However, having regard
to the existing tax laws, the steps taken in this respect may perbaps not provide
adequate relief.

VIL. INCREASE IN ADMINISTRATIVE FACILITIES

3.17. locrease in the number of judges mnusi also take into account the need
for more court rooms and chambers, larger siaff of the High Court and ihe
necessity of adequate number of law books for each court,

It may also be ensured that judges are provided with suitable residences
and have not to wait long for the purpose. A number of suitable government
houses commensurate with the judge strength of the courts should be earmarked
for the judges and be placed at the disposal of the Chief Justice for being allotted.

Vill. PUNCTUALITY

3.18. We are happy to find that by and large the judges in the High Courts are
punctual and observe court limings. This, however, does not mean that no
cumplaints have been heard about the lack of punctuality or non-observance ol
the court timings in some individual cases, Lt would essentially be for the Chief
Justice of each High Courg to ensure that no deviations in the matter of punc-
tuality and the observance of couri timings are countenanced. It is also plain
that failure to adhere to court timings by a judge would result in less time being
given by him for court sittings and thus affect quantum of his disposal. 'The
Chief Justice would normally be able to secure adherence to court timings by
the judges only if he himself sets an example and abides by the court timings.
Instances have sometimes been known when a Chief Justice, as a matter of
routine, does administrative work during court time. This causes dislocation of
the court work and, as such, results in considerable inconvenience to the members
of the bar and the litigant public.

Conditions of ser-
YICL,

Court rooms, staff
and library—con-
sequential increase
needed

Punctuality.



CHAPTER 4
APPELLATE JURLSDICLION UNDER THE CODE OF CIVIL PROCEDURLE

i PRESENY SCHEME AND HISIORY
4.4. A major part of the judicial business of the Hugh Courts is consiituled by
appelime and rovasional work.,  This wotk 1s of varnious types—nrst appedls (c1vil),
second appeals (CIVIL), appedals uider speclal Acis, CIvil revisions aud rewcreices,
crinunal appeais and revisions and tne hike. In 1bis Chapicr, we are concerned!
wilhh appellale jurisdiciion under the Code of Civil Procedure, ivus,

4.2. lhe cost of iitigation could very well be reduced and justice made
Speedier M (1e reinedy ovi appeal were W be duspensed wiliy ailogeder, but gl i
generally agreed thai Uus (s not possicle,  Giving a  stamp oL finatny w0 ine
deCiSIoNs L {ue el CUULi May Secll (O Suwie W De an 2asy soluuon to the
probiem o0 congesion o cours, but it snouid noi be overiouked wat 1o evesy
nugant his case 15 very umpoclant,  There 1s, iciciore, noulng surprising in whe
allempts made by many ol liem (o exbaust all \heir remedies i the various
courls in the judicial lierarchy betore calling a hait (o the course of litigation,

4.3. lhe rationale oi the sys.wm of civil appeals in lndian law has been
considered at lengiih 1n two Reporw o e Law Commission-, wiere the history
of the relevant sialulory provisions has ai50 been dealt with, A onief desctipuoa
ol tiie present scheme would be usefui.

44. ‘Ine Indian procedural law has provided for appeals in civil suits accord-
ing o a patlerp now wel Knowa, L Code of civil Procedure, 1¥u8, provides
for first appeal® against tne decree oo the trial court, for second appeal on
specified grounds agaiust the uecice ot Lne first appeliaie court,® for appeal against
certain, orders passed uwader the Code,” and for revisiont on specified grouinds.
Fhe court in which lrst appeais have to be hied depends on the provisions of
the civil couris Act in force in eacn Siate,’ including (as regards decrees passed
by a City Civih Court), the City Civil Court Act in force in some areas.® S¢cond
appeals, and pediions tor revision under the Code of Civil Procedure, are Lo be
nled only in vhe High Court. In addition, appeals and petitions tor revision
wie High Court are provided for by some special Acts” while certain local Acts
vest fevisional powers in the District Court

4.5. As has been pointed out in the Law Commission’s 54th Reporl on the
Code of Civil Procedure,!V the scheme of the Code, ever since 1839, has been
W give a pariy to suit at least iwo opportunities of hearing on facis—one by the
trial court and another by the appellate court. The right of a iitigant to 1ake
his cause before a second appellate court on a question of law has also been
revognised 10 our country.

4.6. Against certain decisions of the High Courts there is a right of appeal
to the Supreme Court.!! By a constitutional amendment,i? certain limitations bhave
been introduced on this right, These limitations had their genesis in two Reports

LFor Letters Patent Appeals, see Chapter 11, iafra.

2 aw Commission of India, 54th Report (Code of Civil Procedure) and 58th Report
(Structure and Jurisdiction of the Higher Judiciary)

Qection 96, Code of Civil Procedure, 1908,
Section 100. Code of Civil Preedure, 1908.
5Qrder 43, Code of Civil Procedure, 1908,
tSoction 113, Code of Civil Procedure, i908.
‘See para 8.2, infra,

ESee para 8.11, infra.

fSection 25, Provincial Small Causes Courts Act, 1887; Section 75(1), proviso, Pro-
vincial Insolvency Act, 1920. See Chapler 2, supra.

154th Report, page 74, para [-).16A.

UFor history of appeal to the Supreme Court, see 44th and 45th Reports of the Law
Commission.

BConstitution (30th Amendment) Act, 1972
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;)fdlt_helL?w Commission, forwarded on a refercnce made by the Govermment of
ndia,

. The position now is that apart from an appeal with special leave under
article 136 of the Coastitution, and 2part from the right of appeal w a case
mvolving questions of interpretation of the Constituuion, a litigang in a civil pro-
ceeding can appeal to the Supreme Couri against any final decision of the High
Couri only if the High Coury cerlifies that “the case invoives a substantial quesijon

of law of general imporlance which in the opinion of the High Court needs to
be decided by the Supreme Court”.?

II. NEED FOR RIGHT OF APPEAL

4.7.  This, then, is a brief description of the existing scheme of civil appeals.
There is, no doubt, a school of thought, according 10 which there shomd be
finality of the decisions of the wial court in regard 1o findings of faci, According
to this school, appeals on quesiion of faci serve no uscful purpose, nor do ihey
justify the expense, deiay, anxiety and inconvenience which the right of such
appeal involves. We do not, however, consider it advisable to do away compleiely
with the right of one appeal on questions of fact,

We have already pointed out* that the appellate courts in India are
sireamlined and the causes of delay cannot be sought in their struciure. A hierarchy
of courts and a procedure of appeals from one court to the other is inevitable
in any modern system. No organsed system of administraiion of jusiice permits
the lindings of the lrial court to carty a stamp of finality. The fact that the
findings are liable to be assatled in appeal, constitites in a large number of cases
a guarantee against arbitrariness, and by itself produces judicial consiraint. H
15 also essential that so far as questions of law are concerned, there should be a
uniformity of decision in a State.

The procedural law in this respect, in our view, has considerable merit
and, in our opinion, it would be inadvisable to deprive a litigani of the right
of first appeal on questions of fact,—a right which has been enjoyed by him for
a loog time. The fact that we have not so far been able fo devise effective
means for prompt and efficient disposal of appeals is, in our opinion, no reason
for short-circuiting the procedure on a cardinal aspect,

4.8. We may also note that in England, the Committee on Supreme Court
Practice and Procedure expressed itself thus on this subject® :

“The legal system of every civilised country recognises that judges are
fallible and provides machinery for appeal in some form or another., The
right of appeal is too ingrained in our legal system to be capable of being
uprooted in toto. The problem must be approached on the basis that it
would be palipably wrong to leave the defeated litigant emtirely without
remedy even in those cases where the judgment against him is demonstrably
wrong or to deny him altogether the chance of appeal from a decision
which leaves him smarting under a sense of injustice.”

We are in substantial agreement with the above observations. Appeal is an
essential part of the gamug of our judicial system and should continue to be so.

49. Although we are against conferring a right of muitiple appeals at various
stages of the same litigation, we are also, as already mentioned,® of the opinion
ghat the right of appeal cannot be dispensed with altogether. The present scheme
of conferring one right of appeal against the judgment of the trial court on
guestions of fact and law, and a right of second appeal on a substantial question
of law (in those cases where the judgment on first appeal was of a court subordi-
nate to the High Court) meets the requirements of the situation. So far as appeals
to the Supreme Court are concerned, the matter is governed by the provisions of
the Constitution’ and calls for no comment.

ILaw Commission of India. 44th Report (Appellate Jurisdiction of the Supreme Cowrt
in Civil matters) (August 31, 1971).

I aw Commission of India, 45th Report (Civi{ appeals to the Supreme Court on @
certificate of fitness) (October, 1971).

sArticle 133 of the Constitution; ¢f, section 109, Code of Civil Procedure.

*Para 1.29, supra.

Committce on Supreme Court Practice and Procedure in England (1953), page 153,
para 473.

Para 4.8, mpra,

Para 4.5 and 4.6, sipra,
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. SECOND APPEALS

4.10. Wc are also not in favour of doing away altogether with the right of Rationale of se-
second appeal in civil cases on a substantial question of law, as provided hy cond appeal.
section 100 of the Code of Civil Procedute. The reason for that is that, in our

view, there shoald be uniformity of decisions on questions of law in a State.!

If the findings of the courls subordinate to the High Court whern deciding a first

appeal were to have 2 finality on a question of law, the inevitable effect of that

would be that we shall be confronted with situation wherein. on identical questions

of law, the different courts in the State would be taking different—and sometimes
diametrically opposite—views, This, in our opinjon, is wholly undssirable and

should not be countenanced. To have uniformity of decisions on a question of

law in the same State, we consider it proper that for questions of law the final

court of appeal within the State should be the highest court of the State.

It also needs to be emphasised that a finding of fact is of importance only
to the parties to the case, as it is those parties who are affected by that Gading.
As against that, a finding on a question of law is of importance not only to the
parties to the case but also to a large number of other persons in whose cases
that guestion of law would arise. A finding on a question of law is, therefore,
of general importance and it is for that reason also that it becomes imperative
to ensure that the approaches to the highest court in the State to secure authorita-
tive pronouncements on aguesions of law should not be barred. We shall have
occasion to refer to this aspect later?
4.11, At the same time, it was realised that allowing aposal on 2 simple ques- ‘2“ tmﬁlfl'mdm:?
tion of law had given rise to some loopholes for filing all kinds of anmeals bY Gon of hw‘q
stretching the connotation of the words “question of law” in section 100 Tt was.
therefore, thought vroper to restrict the right of second appeal uader section 100
of the Code of Civil Procedure to an apneal on a substantial question of law, We
find no compelling pround to make any further curtailment of the right of second
appeal as contemplated by section 100, .

412. Tt would be useful in this context to refer to what was said by the Law 4h Report.
Commission in its 54th Report.! The Commission observed -

“1.J.74. Since we are retaining the right of second appeal with the
abave modification. the querv may be raised whv the litigant who, before
comine to the High Court. has had one right of an appeal hefore a
sthordinate court. should have the right of two appeals on questions of
law. Tnh other words. why a multiplicitv of appeals should be allowed.
Now_ it is to be remembered that in anv legal svstem which recognises the
binding force nf precedent, the status and calibre of the final appellate
eourt on mestions of law is vital. This consideration over-halances the
consideration of multiplicity of appeals,

Tt is nbvious that the mmerons subordinate courts in the districts
cannot be final arbiters on questiong of Taw. TIf the law is tn be uniformlv
interpreted and apnlied. auestions of Taw must be decided bv the highest
court in the State whose decistons are binding on all subordinate courts.

Tf the right of sacond anpeal ix 5o abridged as to remove questions of
law from the High Court. it would create a sitnation wherein a number
nf suhordinate conrts will decide differenttv quastions of Yaw, and their
decisions will stand, Such a sitvation would be unsatisfactorv.

1.1.75. Tha subordinste apneMate courts functioning in the districts
are not  sonerior conrts of record. and their interoretations of law
are not binding on other courts.  Tn fact. ordinparily. subordinafe courts in
ona dictriet are not even aware of the nronouncements of nther courts  in
nther dictricte fexcept when a point of Taw is declared by the High Court
n appeal. Tt ic section 100 which enables the High Court to fimction as
the author. distributor and clearing house of pronouncements of law for
the henefit of all subordinate courts.

1See also para 10.2 and 103, nfra.
ara 10.6. /nfra.
Naw Commission of Indfz, $4th Report. pages 3788, paragraphs 174 and 1-}-75,



26

“The interpretation of the law by the High Court is (subject to the law
declared by the Supreme Court) binding on all subordinate courts. Tt is.
therefore, essential for uniformity that every error of law, raising a subs-
tantial question is promptly rectified by the High Court by a correct
pronouncement of the law.”

Leiters Patent Ap- 4.13, We may also make it clear that our observations regarding right of second

peals, appeal on a substantial question of law! relate only to those cases where first
appeals are decided by courts subordinate to the High Courts. So far as first
appeals decided by the High Courts are concemed, even when ithose decisions are
given by single judges, we are not, as would be indicated elsewhere,? in favour
of grant of a right of second appeal to a Division Bench of the High Court. The
reasen for that is that the decision of the court of first appeal in such cases would
be given by the High Court itself,

Measures to ex- 4,14, We now proceed to consider to what extent improvements in the process

pedite hearing.  of decision of the appeal are possible in order to achieve expedition in hearing
without impairing the essence of the remedy or principles of fair play and natural
justice, |

'Para 4.12, supra.
iChapter 11, infra,



CHAPIER £
PROCEDURE IN APPEALS—GENERAL
I. STAGES OF DELAY

51, We propose to discuss in this Chapter certain matters concerning appel. Scope of Chaptor.
late procedure in regard to which there is need for improvement. We shall con-

centrate only on those matters that need attention, but it will be convenient to

mention the chronological stages of the process of appeals, and to refer to the

causes of delay at every stage,

5.2.  An appeal must be made ready for hearing before it can be heard. Delay Delay in making
in making an appeal ready for hearing, and in the hearing, can be dealt with in appeals ready for
this order, with reference to the various stages of the process— hearing.
(1) delay in making available certified copies of the judgments and decrees
of the Subordinate Courts so as to enable the aggrieved pariy to file
an appeal, or (though the copies are ready), delay in presenting the
appeal.!
(2) delay in the scrutiny and registration of the appeal?
{3) delay by way of the requirement of preliminary hearing?
(4} delay in the preparation of notice of appeal and its service,*
(5) delay in the preparation of the paper hooks for the use of the court
for hearing the appeal’
(6) delay in fina! hearing.t

Certain special issues relevant to appeals from interlocutory crders could
be separately dealt with?

Before an appeal can be filed in the appellate court, there are certain pre-
requisites that have to be complied with. After the appeal is presented, it has
to be scrutinised. After serutiny, there is a preliminary hearing for admission.
Tf it is admitted. notice has to be served on the respondent and (in the Hich
Courts) a paper book has to be prepared. as required by rules made by the High
Couri for regulating its appellate procedure.

I. PRE-REQUISITES FOR APPEAL : COPY OF THE DECISION

5.3. The first pre-requisite for an appeal is the statutory requirement to file scope of delay.
a copv of the decision soucht to be appealed from? Delay may result from the

time that elapses between the pronouncement of the judgment and the preparation

of a cony thereof. The filing of the appeal, either in a subordinate court having

appellate iurisdiction or in the High Court, mav then be delayed. This ]_1a§

been sought to be remedied by amendment of Order 20 of the Code of Civil

Procedure.® by the insertion of certain new provisions, referred to in the next

paragraph.10

54. By th: amendment of 1976, there was inserted a new rule to which we Filing of appeal.
niade a reference in our Report on arrears in trial courts!! namely, Order 20,
Rule 6A, Code of Civil Procedure, which deals with judgment and decree. Sub-
rule (1) of this rule provides that the last paragraph of the judpment shall state
in precise terms the relief which has beea granted by such judgment. Sub-rule

WPara 5.3, 54 and 55. infra.

TPara 5.6 and 5.7, infra.

Para 5.8, infra.

Para 5.10, to 5.16, infra.

Parp 5.17 to 5.28, infra.

*Chapter 6, infra

MPara 5.27 to 530, infra.

041, R. 1D, Code of Civil Procedure.
%0,20, Rules 6A and 6B, Code of Civil Procedure.
para 54, infra.

177th Report, para 7.8,
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(2). clause (a) then provides that an appeal may be preferred against the decrse
withous filing a copy of the decree and. in such a case, the last paragraph of
the judzment shall, for purposes of Qrder 41, rule 1, be treated as the decree.
Thls smenchinent witl, to some extent, ameliorate the difficulty which was fac=d
ini the pust about having to wait for a long time to get certified copy! of the
d=croc wiik a view to filing the appeal,

Dicepite the above provision, we cannot under-estimate the importance of
the nrowpt supnly of the copics of the iudement soon after its pronouncement
to the parties, Long delays have in  the past occurred in the supply of such
camies by the copying agency. Such delays have now been snught to be mini-
mised by Order 20, rule 6B of the Code of Civil Procedure which was added by
Act 103 of 1976, According to this provision, where the judement is type-
writien, copies of the type-written judgment shall, where it is practicable so to do,
be muds availabie ta the parties immediately after the pronouncement of the
judzmant, on pavment. by the party applving for such copy. of such charges es
amay be specified in the tules made bv the Hieh Court. Apart from that, such
delays, as pointed out by us in the 77th Renort? can be avoided or cut short

it. instead of fvping out the copies, the whole thing is done by mechanical or
elecironic process,

£5.  An anmeal is normally filed within the time nreseribed therefor by the
Limitation Act, 1963, Bt if, for any reacon) it is filed bevond the prescribed
tirmz, the memorandum of apnea! has to be accommanied by an apolication under
section § of the Act, In such case, the Coded of Civil Procedure requires that
tha application should be finally decided before the court proceeds to deal with
the appeal under Qrder 41, Rule 11 or Order 41, Rule 13.

IIL. SCRUTINY AND REGISTRATION

86,  After an appeal is presented,’ it has to be scrutinised and rewistersd.s

Briay in this process is sometimes appreciable, and could be avoided by adopt-
ing certain measures.

There is a practice in almost all the courts of noting the defects in the
memorandum’ of anpeal and returning the same to the parties for ra.nvecentation
after coring the defects within a cerfain time. But the parties or their connsel
take their own time in re-presenting the memorandum of anpeal with the anntica.
tion to excuse delay which is automatically eranted, and the office is ob'ieed
to reeister the apneal at that time. There is alco a comp'aint amons the bar
in some States that a'l the defects found in the apneal are not noted at the same
time, but that the defects are being pointed out in inctalments and at d'fferent
times.—a practice which, anart from causing inconvenience to the members of
the bar and the litigant public, is responsible for further delay.

To remedy the above difficulty, we suogest that the court shenld repister
the memorandum of apveal within seven davs of its presentation, and the office
should, within that period, note all the defects to be cured. Reeisteation,
howsver, need not be postroned unti] rectification of defects. A time limit
should then be stipnlated within whic such defects will have to be cured. This
time limit should not exceed fifteen day<, and a notice of the same shoutd either
be published on a notice board of the court. or ejven to counsel or the anpeflant,
If the defects are not cured within that time limit. the Reeistrar of the High Court
should have power, under rules 10 be framed by the Hich Court. to extand the
time for a period not exceeding 15 davs for proner reasons, on an application
to be filed by counsel or by the appellant. If the defects are not cured even
within the extended time. or if no application is filed for extension of time. the
appeal should. without further delav. be listed hefore the court for necessary
arders. Modifications of the rules, if necessary, may be made to give effect to
the above supgestion®.

ara 52(1, supra.

*77th Report. para 13,10,

*Section S, Limitation Act, 1963,

‘Order 41, Rule 3A. Code of Civil Procedure, 1908,
¥Order 41, Rule 111, Code of Civil Procedure, 1908,
*Order 41, Rule 3N Code of Civil Pracedure, 1908,
*Order #1, Rule 91, Code of Civil Procedure, 1908.
*For sction jn connection with rules.
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5.7. Is this counection, reference! sbouid be made to Order 41, Rule 11A, Order 41, Rule

Code of Civil Procedure, 1908, wikch prov.ges wiat vvery appoai saould be heard 11A, Code of Ci-

ander Order 41, Kule 11, as eXPewLousty 85 DOSSIDIE 4L chUcavou Suail Do Vit Brocedure—

made 10 couclude such hearing wiipd U days Lo e daie ud Walid g ?,i‘gﬁ’;‘;‘;ial, sar
JCINOTARGUL O appedl s iLeu, 10 VILW OL UlE Pivvasihi, 1L to Lievesddiy W dosls

up lhe adnuiisiratve machilery of rupgh COWes 1ol SCaduly Of UK whwusrdidlial

of appeal, 50 WAl Jiere 15 aduglie Stal Aud GO Lulll W IS aPoil Lo viigal,g

1o ligut deliciencies in the meiuvrandiig of appedl.

IV. PRELI&INARY HEARING

58. We pow turn to the procedure for appeal. Support has been canvassed Suggestion to dis-
for lhe view that we? shouwrd 4O away Wil We Pichiline. ¥ Mcaimg G dic appeas DINSE with  preli-
s conlemplated by Order 41, Kiie 11 Of ing LUGE 01 Livi Pioveudre dud wial ToFTF ‘_e"!fa""’l‘
the oWy hearng oi lhe appeul suOuld be in Ule Prescite UL Cuuiisti Wi U LU3e fiet savored.
pondent aber service Of LUULE UPUL Ul 0l 02 iCu20d gl I SdppoTi Ui
the above view 15 LAt very low appeais ale wstoisstd buder Laddi -1, Kuie 1
and {ual m most ol ne appeais \ue livanug uaasr Urder 4k, Kule 11 resues ;n
the duplicauga oOf 1abour uud SEIVES N0 uSciti puipuse.  We Ve Baven e
MAller VU CONSJETALIUN abd AIe UNADIE W0 SUDSCLIDE W UWIe View lial e Dewring
vt the appeal under Urder 41, Rule bl 15 wuiioul wilily., cxperisuce leds us
thai quile a pumoer ot appeats are dismussed under Order 41, RKule 11,

1n any case, this provision resuils in the dismissai, in lmini, of a number
of frivolous appeass. ‘Lo keep suca appeuis peuding aud 10 dispuse Lem o1 oy
afler service Of 1n¢ RDOUCE Lpol HiZ fuspOLd. L dud Al CidDuiae Bcddug woild,
i our UPuIVL, ROL VilLY ddd (0 LIS woikloau Ol e vouils, bul woiid aso be
subjecting ibe respondent 10 necdiess cxpense,  ilie daco LUlde 11 L. eveiil UL
dimrssar of e appeal, tie appeitant can oe ourdened wiin costs 13 LU cnouga
to compensale ille respondent Lor LG 400U, ine a0d @oicy spelii by Hau,
59. The maiter can also be looked at from anoiber angic. Must Ly ueranda Tnterim yelief  an
of appeal are al50 awompamed Ly APPICALULS teKUIE [O¢ Lul€iial fonv,  Quid Importanl - factor
oile., Lne iact that the appeal is aumuied Operaies us o Lacior wuh e foudls ‘"rcf.‘;:‘f’f:“*-‘“ h“"'-f]
in the matier of grani of werim rchiel, To nave a g-ncral proviiol Mmcking ® ,an_’ Ay el
mperative that 2iy appeals which are flied sbould ve  disposcd GL Viny alwi
nolce (0 the respondeal wouid Lecessailly act as a Whipladou 10 uie pa;les
file appeals, bowzver frivo.ous, just wilh @ view {0 sccking an order for sienm
reliel,  As liie posnion stduds ul priscli, the Proulluiaiy Leafiig O av appwal
andar Urder 41, Kule 11, Dol oniy iesdns 1 wle dlsiissdi Of INvolous appiais, Lal
also resulls i tobe dismissal of appucations asking ior interum retiel sougat in such
appeals,

Y. SERVICE OF NUWICE

5,10. Registration of the appcal is followed by the service of notices on the Summoans to  be
cespondents to the appeal. L cannot be gamsaid Wat thcre is Sowe amouat of Rizd up by par-
delay in the service o1 such notices by the appeliate court, 10 W0 [2aSULS-— tes
(a) the first being the delay caused in the office of tie High Court’ in
the preparation of the nolices, and

(b) the second being the time taken for actual service of motices on the
respondents.’

211. Delay in the office in preparing ihe potice® cap be avolded by requiring Piries to  Hle
the parties or their counsel to tuillow the same procedure as we have, i G pinisd  formis of
Report on delay and arrears in tnal courts, recommended for ibe proparaiits Frocess.

of summonses to be issucd in suits to be served on e defendants? The puriies

shouid be required to produce, ajong with the memorandiumn of appiai, praabd

forms of the process in duplicate, duly filied up, fur ecacit respondoni, izaviig

the daw for appearance and the date of the issuc of process piapk Lor boing

filled in by (he concerned oilicer of the courl,  Such priuied ferms suculd be

made avaiiable to members of the bar and lIiiganis 2t nomuwal cosi by the

1Grder 41, Rule 11A, Code of Civil Procedure, 1303,

txuggestion of a High Court Judge, forwarded w0 ihe Law Commiession,
IThis applies also to appeals heard by the District Ceurls.

Para 5.11, infra.

iPara 5.12, infra.

*Para 5.10(a), supra.

177t Report, pars 4.2.
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High Courts. It should also be provided that the appeHant should along with
the memorandum of appeal file, as many copies of the memorandum as ihcre
are respondents, and additional number of copies for the use of the (ourt.

This is necessary in view of Order 41, Rule 14(3) of the Code of Civil Procedurs
as amended.!

5.12. ‘The necessary charges or the process fee lor the service of notices on the
respondents should also be paid at the lime of presentation of the appeal or
witiml & week of admission of the appeal under order 41, ruic 12(i) of the
Code of Civil Procedure, Order 41, rule 14(1) and {2) of the Code: makes
the provisions of Order 5 relating to service of summons applicable to the
court of appeal, and Order 5 now provides for simullaneous issue Of sSumMmMOons
by regisicred post and in the ordinary way. Where there is no dismissal of
appeal under Urder 41, rule i1 of the Code, the notice of appeal can be 1ssued
by the Court to the respondents by registered post acknowiedgement due and
in the ordnary way ai the addresses given in (be memorandum of appeal.
This shouid be done within a time to be fixed by the rules of the High < ourt
lor the purpose, the time bemg computed from the date of registration of the
appeal or from the daie of admussion ol the appeal under Order 41, rule 12(1)
of the Code!

513, Afler a notice of appeal is prepared and ready for scrvice, actual servige?
on the respondent, according to the present sysiem in vogue, takes quiie a long
ume aad is ooe of the major factors comiributing to the over-all aelay 1o ine
disposal o1 appeals.

514, It is true tbat even if ihe notice of appeal is served, say, within a month
or 30, Whe appeal, having regard o the presen state of arrears, wil be DO Dearer
feanng and decision in the High vourt {ll atter ihe lapse O two turiier
years,—or even more. But that 1s due 0 the heavy backi0g that nas accu-
mulated, for the disposal of wnich we have elsewhere 10 s Keport made our
reconunendations,”  wcluding, in particular, the appowmument of additional and
ad hoc judges. Li proper care is laken, then, as and waoen tus backiong is
ellminated, early service of the notice of appeal will undouotedly ensure guick
disposal of the appeal.

Vi. PAPER BOOKS

5.15. We now come lo the stage of preparation of paper books. Experience
pas shown that much ume 15 iakén 1l we High Cour in e preparalon ol
paper books of appeal, bui the system Of preparing paper bOoss nas proved
neipiul and of use W an expediilous decision ol Whe appedl.  Ficarng of appeal
by 4 Bepcn consisung of more han one Judge 15 DOL possiole WLLOUL @ separale
paper 000K for cach one ob the Judges comstiuling ihe bench.  Hesides s,
D€ paper booK also facuilaics the hearing. ine paguyg of the ongihal record
10 we wial courts, it has becn scen, 15 ollen Cunlusing and DOL very systemalc.
raper books prepared I accoraance wilh the ruies oi itne thgh Court eliminate
that difticulty and save the ume of the court when arguments are heard.

There is, however, scope for improvement in certain matters of detail, to
which we address ourseives,

5,16, While dealing with the question of paper books, we should advert to the
necessity of sending for the records of tne courts below as contempiated by
Order 41, tule 13(2) of the Code of Civil Procedure. We teel that except ior
appeals agaws. uuerlocutory orders® and except in cases wherein those records
have alrcady been sent for under Order 41, rule 1l of the Code of Civil
Procedure, ine High Court should, immediately after an order tor the admission
of appeal has been made, send for toe records of the courts below. Much
gelay o the preparation of paper books can be elminaied by sending promptiy
wr the records of the couris below. As would appear 1rom wnat lollows
subsequently,” we are fastening responsibility upon the appellant o file paper

10rder 41, Rule [4(3), Code of Civil Procedure, 1308,
10rder 41, Rule 14, Code of Civil Procedure, 1908,
*lior implementation by rules.

sPara 5.10(b), supra.

iSee Chapter 3, supra.

*Para 5.28, infra.

See discussion as to copies, para 5.20, infra.
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books containing certain copies. This ean be done only if the records are
promptly sent for by the High Court. In a large number of cases the counsel
for the appetlant would not be able to furnish the requisite copies umless tha
records of the courts below are in the High Courts.

5.17. 5o far as appeals against interlocutory orders are concerned, we are of Records in ap-

the view that the records of the courts below should be sent for only as and Peal against inter-
e ) - R . LR Y -, lecutory orders

when a specific order is made by High Cousi for that purpose. Qur expericnce

tells us that many cases in the trial courts rematn stayed because of trapsmission

of records to High Courts, even though no stay order has been made by the

High Court.

5.18. Another question in the contexi of preparation of paper books relates to Translation,
translation of documents and depositions, wnere such translation is necessary

under the rules of the High Court. In our opinion, it should bs the duty of

the party who has 1o file the requisite copy to also get the deposition or docu-

ment translated.  The transiation shouid be done by a counsel, who would

normally be a junior couns:t, and should bear his certificats about its correctness.

The translated copy, along with other necessary copics, should be filed in the

High Court within the time suggested hercufr.! (n case the opposite party

Guestions the correctness of the transfation, the deposition or document in

question should be transiated by the official transiator of the High Court,

5.19. According 10 the prevalenl practice, the paper bouks are printed either in Recommendatios
the Goverament prinling press or in private printing presses sclecied by the for typing.
High Court for tnat purpose under the supervision and on the direction of

the High Court. This process involves a lot of delay and entails expense which

it is possible to curtail. As compared with printing, the cyclostyling or typing

of records is not only cheaper, but also more expeditions. We therefore

recommend that cxcept in cases where the court otherwise directs, the printing

of paper books may be dispensed with, and libarty may be allowed to the parties

to bave the records typed or cyclosiyled in accordance with the Rules of the

High Court.

5.20. After the records of the trial court are sent for, the next step would be Paper books—co-
the preparation of the paper book. For this purpose, we are of the view that pies to be filed by
as soon as the records are received in the High Court, intimation about that aPpellant.

fact should be sent to the counsel for the appeilant and also to the counsel

for the respondent, or the respondent in case no lawyer has put in appearance

on his behall, 1t shall be the responsibility of the appellant in ail regular

first appeals in civil maiters to file within four months, or such [urther time as

may tor sullicient cause be allowed by the court, of the date of intimation of

the receipt of the records of the trial court in the High Court, properly bound

paper books containing copies of the following documents :

(a) plaint;

(b) written statement ;

{c) iesues;

(d) judgment;

(e} decree sheet;

(D) memorandum of appeal ;
(®) admission order;

(b) documents, depositions, applications, replies thereto, and interlocutory
orders upon which the appellant wants to rely at the time of
arugments ; and

{i) documents, depositions, applications, replies thereto and interlocutory
orders referred to by the trial court i its judgment while dealing
with issues, findings on which are sought to be challenged by the
appellant.

The copies to be included in the paper books, should, as already mentioned.?
be either cyclostyled or typed. The number of paper books should be sufficient
for the purpose of supply to the respondents and for the use of the court,

lP—a.ra 5.20, infra.
iCY. para 5.19, supra.
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Paper books (o be 521. Within two weeks of the filing of the abovementioned paper books, one
sup;{;lletli to res- or more such paper books, as may be necessary, should be supplied to the
pongents. counse! for the respondents.

Respond=ats’ pa- 5.22. It would be necessary for the respondents to file in court within  two

per books. months, or such further time as may, for sumicient cause, be allowed by the court,
of the reccipt of the above, properly bound paper books conlaining copics of
depositions, documants, applications, replies thereto and interiocutory orders,
upon which they wish to rely and which have not been filed by the appellant,
‘Ihe number of these paper books would be the same as that of the paper books
filed on behaif of the appellant.

One or more paper books, as may be necessary, filted by the respondents
shall be supplied to ihe counsel for the appellant and counsel for other respon-
dents within a peried of one week of the fiung of the same in court.

Translation  and 5,23, Refercnce to “copies” in the above paragraphs' would inciude reference

;lxefl:‘l“lf""—'d docu- the transiation of e plaint, wrilten stalement, 15sdaes, depositions, documents,
applications aad replies thereto, when transiated copics of L same are required
according to the rules of the High Court. Notlung in the above paragraphs
siould make it mecessary to imclude in the paper book copies of documents in
respect of which exemption has been granted tor the purpose of printing by the
High Court rules.

Existing rules. §.24. We are aware of the fact that rules have alrcady been framed by the
varous High Courts regarding most of the matiers reterred 10 above. We have
made the above suggesuon just with a view w0 inwoduciag unitormity in the
practice prevailing 1o whe diterent high Courts and aiso wiln @ view 10 accelarat-
g the process olf preparation of paper books. ihe apove procedure, il accepted
by the High Courts, will not cause any delay in making a case ready for hear-
ing, and will also save the partics from a certain amount of the expenses of
Litigation.

Deiegation to Re- 5.25. For the completion of the record of appeal and preparation of the paper

gistrar of powers books, power may be delegaled by the court to the Kegisirar or any other owcer

in connection with of the court specially empowered 1 ts behalf, with the proviso tnat in case the

paper  books. order passed by the Registrar or sucn owicer is 0ot compucd win, the appeal
shali be placed pefore the court for appropitate Oorders or «uiections. I the court
linds that the omission 10 comp:y win the order was wiliul or wuihout sudicient
cause, It may dismss the appeal for non-prosecution, or award condiilonal cosis
against the delawung pany, Oor may unconditiwonany give such luruer ume as
1L may cousider propel 0 do the peediul. 3t shouwmd aiso be open o e court,
1 appropriaie cases, i it LLNKS 1t just and proper, to duect that the appeal shall
be peara wilhoui any further documents or papers beng iled, and o such an
gveni such documents and papers will not ve allowed W be reierred to at the
ume of hearng.

526, It is important from the point of view of saving both cost and time in

f:"“u bﬁdesﬁ Lh.?hea.ring ot‘pfhe appeal that lgl?: paper books shouid not be burdened with

with unnecessary uppecessary and irrelevant documents. If in a gwven case, this is not done

documeants, and the court, at the time of hearwg of e appeal, finds that irrelevant docus
ments have been inciuded in the paper book, the court may, irrespeclive of
the decision of the appeal, order that the cost occasioned by inclusion of those
documenis should be paid by the party al whose instance they were typed
or cyclosiyled. The preparauon of paper book and the order in which the
papers are 1o be arranged in it should be left t0 copform to the rules that may
be tramed by the Hign Courts for the purpose.

Vil. INTERLOCUTORY ORDERS

Apseals and re. 527 The filing of appeals or applications for revision somelimes creates pro-
vi?i‘;%a_.,‘aga?nst in- blems where the appeal Or revision 15 against an nlerioCuiory order, as the
terlocutory orders. grant by ihe court of appeal or revision of stay of proceedings holds up the

progress of the case 1n the lower court.

, at i isi inst interlocutory orders, records of

¢ to be 5.28. We recommend that in revisions agamst in ) _
l:c.}\ctmdis’o?o u:l,leSs the court below should not b: sent for,? unless an express order is made for
express orders ho purpose by the High Court. 1t shall be the responsibility of the petitioner
made.

Para 5.20 to 5.22. supra,
3S¢e also para 5.17, supra
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in such a case to file, copies of pleadings, documents, depositions, applications
and replies thereto or orders as are sought to be relied upon at the time of
the hearing of the revision. The copies shall be accompanicd by an affidavit
about their correctness. The same should be the procedure in appeals against
interlocutory ordzrs, as already indicated.!

829, We are also of the view that in order to obviate any delay in getting
service effected upon the respondents in appeals or petitions for revision against
interlocutory orders, service may be effected upon the counsel representing the
respondants in trial court. An amendment in the law appears to be neded
in the interests of expeditious justice,

We are, however, of the opinion that so far as service of injunctions is
concernzd, the same should be effected upon the party isclf. and not upon
the counsel.

5.30. We, therefore, recommend that the following proviso should b22 added
to Order 3, Rule 4, sub-rule (3) of the Code of Civil Procedure, 1908

To be added ro Order 3, Rule 4(3), C. P. C,

“Provided that in regard to an appeal or pelltion for revision against an
interfocutory order passed in the course of a suit or ofher nroceeding,
pending on the date of fiting of such appeal or petition, service of any
nolice or documeni issued by the court hearing the appeal or petition oa
the pleader represesfing any party in the suit or other proceedings in the
trial court shail, uiless the court otherwise directs, be as effecival as
service upon the parly represented by the pleader, but nothing in this
proviso shail auihorise service on the pleader of any injuncfien issuzd by
the court of appeal or revision.”

Para 5.17, supra.
I7or amendment of Code.

Service on pleader
—Amendment of
Order 3, Rule 4(3)
C.p.C. recom-
mended.

Recommendation
to amend Ordsr 3,
Rule 4(3), CP.C.



CHAPTER 6
ARGUMENTS AND JUDGMENT IN APPEALS
I. SCOPE OF CHAPTER

Scope of Chapter. 6.1,  Once an appeal is ready for hearing,! the next stage is the addressing of

fmportange of ar-

guments.

Two methods of

arguments.

The two
dures.

proce-

Papers on appeals

in  USA,
England.

and

arguments and judement. We propose to deal in this Chapter with these two
stages of the appellate process.

II. ARGUMENTS : WRITTEN AND ORAL

6.2, In contrast with an original trial, the duration of hearing before an appel-
late court depends almost entirely on the time taken up by the counsel for
the parties in presenting their case before the court. Wo doubt, the questions
which the appellant proposes to raise can sometimes be pronerly answered from
an examination of the record: but usually it becomes necessary to allow the
narties to present before the appellate court at some length thair points of view
in regard to the verdict of the lower court. The abpellate court, therefore,
needs statements of the contentions advanced bv the resnective parties to
challange or support the verdict. Such statements could be written—these are
known usually as “briefs” : but in Tndia. the practice is to hear the counsel
for the parties orally. This renders it desirable that some attention should be
maid to the time taken in an apnellate court in the oral presentation of the areu-
ments, The auestion whether some saving of time could be effected in his regard
without prejudice to the interests of justice should therefors be examined.

6.3. Omne of the most important auestions which needs attention when dealing
with the hearing of anpeals is about the method of areuments to be adonted.
There are. at present, two main schools of thought in this reeard. Ome school
pleads for substituting written briefs for oral arguments, or for reducing oral
arcuments to the minimum extent. The oponsite school stresses the need for
oral arguments and is averse to introducing the system of written “briefs” in
arguments. Tn U.S.A. the arguments address=d to the apnellate courts arz fn
the form of written “briefs”, sunnlemented bv oral arguments lasting normally
not more than an hour for each case? TIn manv countriec on the European
continemt also.? the svstem adonted in anneals is that of written arguments.
As against that, the svstem prevalent in England.® Tndia® and a number of
Commonwealth countries® is of oral arguments.

64. We propose to consider at some length the English and American appel-
late procedure. since they renresent two diametricallv op=osite systemis in regard
to oral and written arguments. The salient features of the two svstems and
the contrast between the two have been given in an article,” to which we shall
make a reference.

6.5. An outstanding difference between the two nations is the fact that ‘briefs’
are reauired in the United States, whereas in England thev are not. The ‘brief’
is a full-dress argument in writing, often running into fifty or more printed or
mimeographed pages in length. Tt states thz facts. outlines the claimed errors
in the proceedings below, and cites and discusses the anthorities clatmed to
justifv reversal or affirmance. The appellant serves his brief on the other side
well in advance of the time for oral argument. and the respondent then serves
his answering brief on the appellant, again well in advance of oral argument.
Sometimes the appellant serves a reply brief.

Chapter 5. supra.

para 6.8, infra.

3E p. France, sce Appendix 7.

4Gee para 6.4 and 6.5, infra.

*Order 41, Rules &, 10, 11(1) and 16, Code of Civil Procedure, 1908
SFor Canada, see para 6.11, infra

*Delmar Karlen, “Appeals in England and the United States” (1962) 78 L.GQ.R, 371
373-382.
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6.6. In England, a brief is virtually unknown. The closest approach to it is Case in House ot

the ‘case’ normally required from both sides in the House of Lords and Privy
Council. This however, is a very abbreviated paper, seldom running into more
than six or seven pages in length, and is intended only as a preliminary oui-line
of the extended oral argument to be made later. Tt does not discuss authorities
in detail, or argue the propositions uof law to be relied upon. Relatively few
cases are cited.!

In the House of Lords? prior to the hearing, the parties provide the
Court and each other with only a very short out-line of the line of argument
they intend to adoot and the legal authoritics they will rely on. The judges
do not usually analyse this document in any detail beforc-hand, apparently on
the assumption that this would detract from the right of counsel 1o make his
case before judges who do not have any preconceptions.  Oral argument is
not limited in time, lasts an average of three days and occasionally up to
twenty days, and is the primary external influence on the Court’s conclusion.

6.7. ‘The record of appeal in the United States consists of the notices of ap-
peal, pleadings and other format documents, the judgment below and so much
of the evidence as may be relevant as to the questions raised on appeal.’

6.8. Oral arguments in US.A.¢ are secondaty in importance to the ‘briefs”.
and are rigidly limited in duration. Tn the United States Supremz Court, half
an hour is usually allowed to each side. In many appellate courls, frequently
no more than fifteen minutes or a half-hour for each side is permitted for oral
arguments.® Reading by counsel is frowned upon.” The judges do not wish
to hear what they can read for themselves. They expect to got all the
information they necd about the judgment below, the cvidence. and the
authorities relied upon, from studying the briefs and record on appeal. They
do not even encourage counsel to discuss in detail the precedents claimed
to govern the decision, preferring to do that job by themselves in the relative
privacy of their chambers, with or without the assistance of law clerks.

The relevant rule, so far as is material reads®

“}, Oral argument should undertaks to cmphasize and clarify the
written argument appearing in the briefs theretofore filed. The court
looks with disfavour on any oral argument that is read from a prepared
text.

2. The appellant or petitioner shall be entitled to open and conclude
argoment. But when there arc cross-appeals or cross-writs of certivrari
they shall be argued together as onc case and in the time of one case,
and the court will, by order reasonably made, advise the partics which
onc is to open and close.

3, Unless otherwise directed, one half hour on cach side will be
allowed for argument. Any request for additional time shall be presented
not later than fifteen days after service of the petitioner’s, or appellant’s,
brief on the merits by letter addressed to the clerk (copy to be sent
opposing counsel), and shall set forth with specificity and conciseness
why the case cannot be presented within half hour limitation.

4. Unless additional time has been granted one counsel only will be
heard for each side, except by special permission when there are several
partics on the same side. Divided arguments are not favourcd by the

court.

1Delmar Karlen, “Appeals in England and the United States™ {1962y 7% L.QR, 371
378-382.

Weiler, In the Last Resort (1978). page 24.

Delmar Karlen, “Appeals in England and the United States™ (1962 78 LQ.R. 371,

378-382.
sDelmar Karlen, “Appeals in England and the United States” {1962} 78 L.Q.R. 371,

378-382.

ee Rule 44, quoted infra.

fThis was thd position in 1962,

"Delmar Karlen. “Appeals in England and the United States™ (1962) 78 T.Q.R. 37|
17R-3R82.

Tifle 28, U.S. Code (1970), Ed. Rule 44 (Oral Argument),

6--253 LAD/ND/79

I.ords.

Record in U.5.A,

Oral arguments
in U.S.A.
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5. In any case, and regardless of the number of counsel participating,

a fair opening of the case shall be made by the partv having the opening
and closing.

6. Oral argument will not be heard on behalf of any party for whom
no brief has been filed.”

Oral arguments in §9,

England In contrast, in England, where there are no written briefs, oral arguments

are ail-important. They are never arbitrarily limited in duration. While some
last for only a few minutes, others go on for many days, even weeks. The
position in England has been thus stated! :—

“The only controls ordinarily exercised over the time of oral argument are
informal, ad hoc suggestions from the judges. Thus when counsel wishes
to cite a case as authority, the presiding judge may ask him: for what
proposition ? 1If the judges indicated that thcy “accept the proposition
as stated, there is no need to read the case. Similarly, if counsel has
persuaded the judges on a certain point, they may indicate that it is
unnecessary for him to pursue it further. If counsel for the appellant,
by the time he finishes his argument, has failed to persuade the court
that the decision below should be reversed or modified, the court informs
counsel for the respondent that it does not wish to hear from him at all,
and proceeds forthwith to deliver judgment. Despite such controls as
these, the time spent in England in oral argument tends to be very
much greater than that spent in the United States.

“In recent years, the average duration of argument in the court of
Appeals has been about a day and a quarter per case, and in the House
of iLords and the Privy Council, about threc days per case. Much of
the time, perhaps half, has been spent by counsel reading aloud to the
court. It is in this way that the judges have learned what transpired in
the court below (by listening to a reading of the judgment and such parts
of the evidence as may be relevant), what errors are complained of by
“counsel (by listening to a reading of the notice of appeal, which is
required to specify the errors), and the authorities relied on by counsel (by
listening to a reading of statutes and cases, cither in their entirely or
in large part).”

No ‘brief’ in En- 6,10, Very rarely does one come across a written ‘brief’ in England. In

ghand. Rondel v. Worsely? a ‘brief’ (written statement prepared by counsel and handed
in to an appellate court to show the contentions put forward) was received and
read by the Court of Appeal, but it was described as “wholly irregular and
contrary to the practice of the Court and should not be allowed as a precedent
for future proceedings”.

Appellate  proce- 6,11, [t may be of interest to note that the procedure in Canada in the hearing

dure in S“Preg‘e of appeals before the Supreme Court is half-way between that adopted in

Court of Canada. England and in U.S.A. A fairly recent study,’ after stating that in the House
of Lords, the parties provide the court with only a short out-line of arguments
they intend to adopt and the legal authorities they will rely on, tells us as
follows about Canadas:

“In the Supreme Court factums are much larger—often over 100 pages—
and make a much more sustained argument in their own right. The Judges
are assisted by a clerk who can make some analysis of the issues in
the case and critical points in contending positions and provide this for
the Judges before the hearing................ At the hearing, oral argument
is again unlimited, lawyers on each side spend a great deal of time
reading from the record of the case or from prior judicial authorities.
and a typical hearing will last upto two days.”

View of the Ever- 6.12. In England, the adoption of the American method of disposing of appeals
shed Committee. was considered by the Evershed Committee which carefully examined the
arguments in favour of and against the method. The Committce reached the

tDelmar Karlen. “Appeals in England and the United States™ (1962) 78 L.Q.R. 371,
2Rondel v. Worsley, (19677 1 Q.B. 443,

ipanl Weiler. Tn the Last Resort (1974), page 25.

‘For criminal cases in Canada, see para 615, infra.

fCommitice on Supreme Court Practice and Procedure Report (1953), pages 191-193,
para. 573, 574,
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conclusion “that the American system would provide in this country a less
satisfactory system for conductling appeals than that now prevaling. Further-
more, we are satisfied that the American system would be quite unsuitable for
adoption in this country in view of the differcnt conditions prevaiting herc and
would not be likely to lead to any marked reduction in  the costs of appealis”.

6.13. The Evershed Commitiee further stated' that “Whatever may be thought
to be the advantage of the American system of ‘briefs’.................. we found
singulariy livde enthusiasm for it amongst the witnesses whose opinions we
sought. The members of the Court of Appeai whom we consulted were
cmiphaticaliy opposed to the adoption of such a system in this country as atso
were the represcntatives of the Bar Council and Law Socicty™,

6.14. ]t would be of interesi 10 refer to the views expressed before the Evershed
Committee by cerfain distinguished judges and jawyers. The Committee stated :

“We also had the advantage of hearing evidence from Mr. Justice
Frankfurter, of the United States Supreme Court, as well as [rom
Mr. John W. Davis, who was able to speak with a wealth of experience
ol appcliate work in “the United States Courts. We gained the impres-
sion from these witnesses that they were by no means whole-heartedy
in favour of the American system of conducting appeals, but that they
vather envied the system prevailing here of unrestricted oral argument.
They appeared to regard the American ‘brief’ system, with its strict
limitation of the time for oral argument, as a necessary evil forced upon
them by the pressure of appellate work, the volume of which is so great
that it would be simply impossible to get through it if unrestricted oral
argument were permitted.”

6.13. 11 would seem that the idea of dispensing with oral urgumenis has not, as
u rule, found favour with Commonwealthi countries.?

H1. MODIFICATIONS CONSIDERED

6.16, As nlrcady mentioned? the members both of the Bench and the Bar i
ladia bave so far been accustomed o the system of oral arguments.  Afir
giving the maitcr our earnest consideration, we are of the opinion that it would
not be desirable to give up the system of oral argumenis. What modifications,
if any, arc needed, in this system would be discussed by us later, but by and
large we feel that we shall not be justified in dislocating the existing appeliate
system by giving up the method of oral arguments and replacing it by that of
written briefs.  There are some practical difficulties and weighty considera-
tions which should not be lost sight of while taking a decision in this matter.
Unlike in India, judges in the United States have law clerks who are generally
brilhant law graduates from universities like Harvard or Yale. These clerks
study the whole brief and render assistance to the judges in knowing about
the diflcrent aspects of fact and law in each case. The judges in the United
States Supreme Court sit in open court for not more than 8 or 1) days in a month.
The rest of the days are spent by them in studying britis and preparing
judgments,

The United States Supreme Cowrt normally is in session {rom the first
Moaday in October until the end of June the following year. Generally the
st two weeks of cach month arc set apart for hearing cascs argued orally,
and the last two weeks are spent discussing the cases and writing opinionss.

6.17. No oral submissions are made in the United States Supreme Court at the
time of admission of appeals—a stage broadly corresponding to what constitutes
in India a peeliminacy hearing. It is obvious that i judges have (o spend
considerable time in studying lengthy and elaborate written briefs, there would
have to be a curtailment of the number of days on which the court holds
public sitlings. lLookisg to the conditions which are prevalent in India, we
are of the opinion that such a course would be wholly undesirable,

WConunittee on Supreme Court Practice and Procedure Report (1953), pages 191-193.
para, 574.

tFor Canada, sec para, 6.11, supra.

$ara 6.2 and 6.3, supra.

iPara 6,18, infra. . )
Lewis and Others, Inlroduction io the Courts and Judicial Process (Prentice—Hali}

(1978}, page 91.
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6.18. We may mention at this stage that the Law Comniission presided over b
Shri Sctalvad did not favour the adoption of the American Eystem. It waj;
observed by that Commission in the 14th Report!—

B N it will be realiscd that the system operating
in the United States procceds on  three fundamental hypotheses, It
postulates :

“‘(i} A competent Bar which should be able to prepare and
submii an exhaustive and fully documented brief

(ii) Judges who would be able to comprebend the full hearings
of the points involved in an appeal by a mere perusal of the briefs ;

(iii) Expert qualified assistants to the Judges who would make
research into the questions arising so as to assist the Judges to get
thorouphly seized of the briefs filed.

9. We may, perhaps, with some hesitation accept that the  first
requisite would be available at the Bar of the Supreme Court and the
High Courts. It would be difficult to say the same with regard to
the sccond.  Our Judges are trained to gather facts and perceive the
relevant points of law from fairly full oral arguments. Indeed, they,
from time to time, resolve doubts both as to inferences of facts and
validity of legal contentions by questions put to counscl. As to the third,
its introduction into the working of the judicial system in our country
will be an entirely novel feature. 1t involves the question whether we
“would not be in many cases substituting the cfficient Legal Assistanis
for the Judges. Lawyers in the United States have not infrequendy a
foeling that cascs are disposed of by the Legal Assistants and not by
the Judges....... e ererereren e

10. What is more, the United States system involves the practice of
granting what is called free time to the Judges to peruse the briefs, the
Judges working in Court half the time, remaining half being devoted to
study and disposal of briefs. It alse means the increased cost of the
employment of a number of very capable well paid legal assistants.

Having regard to the essential difference in the jurisdiction and
powcers of our Couris and the catirely different conditions in which they
function, is the adoption of the American sysiem by us at all practicable?”

The Commission ultimately rejected the suggestion for adoption of the
American system.

6.19. At the same time, we arc not unmindful of the fact that oral arguments
yuite often take much more time than is warranted by the facts of the case. In
our opinion, considerable saving in the time taken can be effected if we have
a sysiem of a concise note of arguments to be presented in advance before the
commencement of oral arguments. This would also bring about a certain amount
of precision and orderiiness, and eliminate desultory submissions.

In our opinion, it will be of assistance to the court and a matter of
satisfaction to the counsel and the litigants if, in every first civil appeal before
the High Court and writ petition other thar petition for habeas corpus, a concise
note of arguments is filed in court by the partics, and read and studied by the
judge, before the commencement of the hearing of the case. The note should
coniain, in separatcly mumbered paragraphs, the material facts and all propo-
sitions of fact and law that are sought to be raised by the parties before the
court, with specific authorities in support thereof noted scparately under each
head. In order that the note may be of real assistance to the litigants and the
court, it should be drawn up with care and exactitude. Oral arguments should,
ualess otherwise permitied by the court, be confined to the propositions that are
sct out in the note. These notes should be exchanged by opposing counsel at
least onc week before the commencement of the oral argumeats.

So far as writ petitions are concerned, we shall deal with the matter
subsequently also.?

Hdth Repart, Vol i, pages 468-469. para. 8-10.
Para 16.15, infra.
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6.20. We may note that the matter was discussed in the 14th Report of the View in 14th Re-

Law Commission!, which did not favour either the introduction of written argu-
ments? or  ihe filing of a statement of cases in appeals.

It appears to us, however, that so far as the need for filing a statement
of case is concerned having regard 1o the magnitude of arrears, which, since then,
have piled up and call for clearance, a somewhat different approach to the matter
is desirable. That is why we are recommending® a modification in that regard.

6.21. Looking to the magnitude of the problem, we are inclined to agree, in
principle, with the conclusion reached by the High Courls Arrears Committee
presided over by Mr. Justice Shah.* The Committee, while arriving at its
conclusion, said:—

“97. It is uniformly complained that lengthy arguments are addressed
in many cases on matters which are only of incidental importance and
there is no attempt to concenirate upon the esseniials of Lhe dispute
between the parties to the litigation. Sometimes passages from evidence
are read out m extenso, and decisions are read verbatim from the com.-
mencement to the final order.  Citation of decision from obscure sources
is also a common occurrence. To obviate all this and to compel the
counsel of both sides to concentrage upon the essentials of the dispute,
we recommend that unless otherwise ordered by the court, in every appeal
or petition to be heard before the High Court, the Advocates for the
parties would draw up a concise statement setting out briefly the facts
giving rise to the dispute. the points at issue, the propositions of law or
tact to be canvassed and the authorities relied upon for each proposition,
and the relief claimed. These statements should be exchanged between
ihe advocates and filed in court well in advance of the hearing and the
judges should not ordinarily permit the advocate to travel outside such a
stalement or to cile awthorities, not included herein. It may be noted
that the High Courts Arrears Committec of 1949 observed that a full
statement of the case on law and fact should be filed by the appellant
along with the Memorandum of appeal, in all second appeals and in
all civil appeals to the High Court a concise statement of the case with
relevant law and authority which will in all essential features be presented
to the court at the time of the final argwmnents should be exchanged
between the parties and filed in Court, a short time before the hearing
actually begins on the lines of the staiemen: of the case in the Privy
Council. The Law Commission did not recommend acceptance of (hat
suggestion but merely recommended the exchange between coumsel of
lists of authorilies they propose to cite in order to prevent surptise and
o ensure speedy assistance fo the court. In our view, if the statemenis
“are properly drawn up and Lhe Advocates are not permitted to travel
outside except for compelling reasons, the length of arguments would
be considerably reduced™,

6.22. We may observe that the filing of concise note’ of arguments would
prove helpful and result in curiailing the time of the court hearing, only if the
judge concerned reads beforehand the said concise noic of arguments.  Other-
wise, the preparation of a note would prove a mere exercise in futility, There
is, in the words of an American jurst,’ nothing in the whole field of procedure
as futile as an appellate court solemaly listening to  the arguments of counsel
without having read and analysed the briefs that counsel have gone—or should
have gone—to great pains to prepare.

6.23. To avoid any possible misconceptions, we would make it clear (hat it is
not suggested that we should, in this country, adopt the American system of

a real reduction in the time taken in the appellate court and therefore a real
reduction in costs. without at all fettering the right of counsel to fuil oral

Hdth Report (Reform of Judicial Administration) Vol 1, pages 465-474
2Para 6.18. supra.

“Para 6.19, supea.

‘High Courts Arrcars Commitice Report (1972). pages 72-73, para 97.
Para 6,19, xupra.

“Wanderbilt. Challenge of Law Reform (J955), page 71
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argument of their cases on propositions set out in a concise nofe. We do not
contemplate doing away with oral arguments. What we contemplate is 2 method
whereby the time taken in oral arguments may, to a certain extent, be reduced
and oral arguments could be made more purposeful. A concise note of the
arguments filed in the court and received in advance by the counsel would, in
our view, go a long way towards achieving this object.

6.24. We are also averse (o putting a time limit on arguments. The time
required for oral argument in each case would depend upon the nature of the
case, the questions of fact and law involved in it, the volume of evidence and
the number of legal propositions advanced, To prescribe a time limit on argu-
ments would not only cause discontent, but might also result in miscarriage
of justice in some cases. Evcry case is unigue and is entitled to the time and
individual attention necessary for a fair hearing, considering all the circumstances
of the case.

If the presiding judge has read the judgment of the trial court and persued
the concise note of arguments in advance, he would be able to regulate the
arguments and avoid any desulioriness therein. -

In this context, we may refer to the observations of the High Courts
Arrears Committee presided over by Mr. Justice Shah :!

“98. We are averse to the suggestion made by some Judges and the
Members of the bar thai a time limit should be set for arguments before
the High Court, as is the practice in the Supreme Court of the United
States of America. The Law Commission has in its Report elaborately
examimed the system in vogue in the Supreme Court of the United States
of America and has shown how it is unsuitable to the conditions here,

“99, The procedure prevailing in the Supreme Court of the United
States of America is entirely different from that in vogue in our High
Courts. The practice adopted in the Supreme Court of the United
States of America cannot be transplanted here. At the same time we
are conscious of the fact that lengthy arguments wasie a good deal of
time of the Court.,”

6.25. For the present the scheme recommended by us? regarding concise note
of arguments may be tried in the High Courts in regard io regular first appeals
and petitions under article 226 of the Constitution other than those secking
habeas corpus. If this scheme is found successful, it can be extended to regular
second appeals and revisions in the High Courts and also to the Lower Civil
Appeltate Courts.?

6.26. We may finally state that the scheme recommended by us will be
successful only if the bar and the bench work it in its true spirit.

IV. JUDGMENTS

6.27. We now deal more specifically with judgments. 1t has been obscrved that
judgments are generally reserved and, in some cases, pronounced a long time
afier the arguments have been heard. Long delay in the pronouncement of
judgment is an unhealthy praciice. The Law Commission of India, in its Report
on the Reform of Judicial Administration,* expressed the view that though
ordinarily the most convenient course for the judges would be to deliver the
judgment straightaway at the close of the hearing, there could be certain cases
in which judgments would need to be reserved. The Commission observed that
i such cases (he reserved judgments should be pronounced within a reasonable
time. We fully agree that judgments should be pronounced within a reasonable
time.

6.28. Noymally, it should be possible to pronounce a judgment, if not done
immediately. within a week of the conclusion of arguments. Care may be taken
to ensure (hal the time lag between the conclusion of arguments and the pro-
nouncement of the judgment does not exceed one month, except in some special
High Courts Arrears Committee Report (1972) pages 72-73, para 98-99.
Para 6.19. supra.
See alse parn 1815, infra.
$14th Report, Vol |, page 360, para. 102,
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matters. We are, however, not unmindful of the fact that judgments are, on
occasions, not pronounced for a number of months after conclusion of argu-
ments. This is an undersirable practice and affects the image of the courts. It
would perbaps administratively help if in each High Court a statement is circu-
tated amongst the judges every morth, giving a list of cases in which judgments
have not been pronounced within (wo months of the conclusion of arguments.

6.29. 1t has been brought to our notice that sometimes the judges have to spentl Tudgment of  dis-
considerable time in dictating judgments in regular second appeals and civil missal.
revisions, even though those appeals and revisions are devoid of any merit.

We suggest that it would be permissible for a judge, when dismissing a regular

second appeal or a civil revision, (o give a short statement of facts, the main

contentions advanced and brief reasons for repelling those contenlions.  This

would climinate the necessity of writing long and elaborate judgment in such

cases,

6.30. We may also draw attention {0 the observations made by us in the Observation i
context of judgments of the trial courts in our 77th Reportl. We feel that cyrivy Remort on
though some of those observations may not be apt for the judgments of High the  subject of
Courts, by and large they underline the importance of some wider aspecis which judement,

can prove helpful. It was said in that Report—

“7.4. One general tendency is to cile a very large number of authori-
lies and to read lengthy passages from those judgments, Experience tells
us that the fate of most cases depeads upon facts. The law bearing on
the cases is well setiled by statute or the pronouncements of the highest
court. It would be much better if the judgments of the trial deal
with questions of fact by appraising the evidence, refer 1o the relevant
stalutory provisions applicable to the matter and cite such of those
authorities as have a direct bearing. Burdening of the judgments with
too many authorities mostly with a view to distinguish them has invari-
ably ihe effect of making judgments unduly lengthy. It has to be borne
in mind that the primary function of the judge is to decide the case
before him. A judgmen: should set out the salient facts of the case.
deal with the points of controversy, appraise the relevant evidence,
discuss the questions of law which arise and incorporate the findings of
the court on the various issues. The judgment should conclude by
staling in precise language the actual relief, if any, granted o (he
plainuiff,

“7.5. A judgment, it needs to be emphasised is not a medium to
display the learning of the judge, on points which have only incidental
bearing. The function of a judge while deciding a case is nat the same
as that of a research scholar writing a thesis on a particular branch of
law. The art of writing not very loog judgment while at the same lime
dealing with all material points of contcoversy can be acquired only
slowly and gradually. It is indeed leaming the art of condensing the
maxinium of ideas into the minimum of words.

“7.6. There is, however, one danger which we have (o guard against.
Brevity in the matter of judgments should not be used as a iustification
for not dealing with inconvenient contentions and not facing the crux of
the argument of a counsel against whom the judge decides the matler.
The slress on bricf judgments should certainly not provide a cover for
mental lethargy nor an alibi for intefiectual dishonesty. A balance has,
therefore, to be kept in the matter.”

77th Report, Delay and Arrears in Trial Courls para, 7.4 tw 7 6.
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CHAPTER 7
GROUPING AND LISTING OF APPEALS
1. IMPORTANCE

7.1.  In order that an appellate court — or, for that matter, any court — may
function with the maximum efficiency, it is necessary that the business before
that court is so arranged that matters which require prompt attention get such
attention and also that the situation of old cases getting older and of new cases
1eceiving priority should, as far as possible, be avoided. It is not enough to
ensure the good quality and adequate strength of the judges: it is also necessary
that the same be utilised in the best manner in attending to judicial business,

- s0 that arrears do not accumulate. :

Cause nf arrears.

Listing of appeals
and grouping.

Observations by
earlier Commit-
tes.

Appeals under
Land Acquisition
Act,

7.2. It has not been disputed! that lack of proper listing and proper notice
nf ready cases. and not giving priority to old cases, is a factor which contributes
to the accumulation of arrears,  Similarly, failure to group cases involving the
determination of common questions of law may contribute to the piling up of
arrears.?  Accordingly, we propose® to devote a few paragraphs to that aspect,

II. GROUPING

7.3.  In the matier of listing of appeals, it has frequently been  noticed that
adzquate care is not teken by the Registry. Very often, there are appeals
involving determination of common questions of law. but due notice is not taken
of this important aspect and such appeals are posted separately before different
benches.  Instructions should be issned to the staff concerned for (i) the group-
ing of cases involving determination of common question of law; and (ii) posting
them together for hearing before the same bench.

74.  The High Courts Arrears Committee presided over by Mr. Justice Shah
in its Report* made the following perlinent recommendaiion relating to the
frouping and classification of cases:

“We recommend that there should be grouping and classification of
cases, so that cases raising similar disputes or cases under “specialised
branches such as tax cases, cases under the Industrial Disputes Act, cases
under the Land Acquisition Act, petitions for writs dealing with special
statutes may be brought together. This would not only expedite disposal
of cases but would also conduce to a uniformity of approach and
decisions, with a progressive development of the law. The method of
clubbing together and posting before the same Judge or Bench of Judges
cases of the same nature. has in our opinion much to commend. This
method need not be confind to petitions for writs alone, but may be
adopted for all cases including first appeals™.

7.5. Tt will be useful to refer here, in particular, to appeals under the Land
Acquisition Act’-6 Very often, when large parcels of lands situated in, the same
locally or in similarly placed localities are acquired, separate awards are made at
different times in respect of the parcels of land comprised in the locality.
References from the awards of Land Acquisition Collectors are heard by the
District Judge, from whose decisions appeals lie to the High Court. These
appeals relating to different parcels of land in the same locality most usually
involve common questions of law or fact, but are not filed at the same time
nor put up together in the High Court. This leads not only to want of unifor-
mity, but also to the unnecessary accumulation of cases—unnecessary, because
matters involving common questions of fact or law should preferably be put
cp together, thereby effecting saving of time.

TPara 74, infra.

*High Courts Arrears Committee Report (1972), page 49, para 33, 34

*Para 7.3 and 7.4, infra.

*High Courts Arrears Committee Report (1972}, page 72. para 94,

*As 1o general discussion of appeals vnder special Acts. see Chapler 9, infra,
‘As to priortiv. see para 7.9 and 7.10. infra.
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There is a remedy which could remove the defect. Officials of the
Revenue Department generally are in the full know of the particulars of all such
proceedings and of the various awards made by the Land Acquisition Collectors
and by the Land Acquisition Courts in references made to them in such cases,
When the matters come up before the High Court in separate appeals from the
awards of the Land Acquisition Courts, the counsel in charge of conductisg the
appeals in the High Court on behalf of the State has ample means and facilities
for collecting the relevant data in this regard from the Departments concerned,
The Registry of the High Court can make necessary enquiries from the counsel
who, after contacting the concerned officials of the Revenue Department should
pive mecessary information about appeals rclating to the same area. All such
pending appeals can then be listed in one batch and posted together for hearing.
This will not only facilitate a correct assessment of compensation by the High
Court. but will also, at the same time, bring about speedy disposal of the

appeals.
76. Likewise, there are appeals involving points which, since the filing of the Q‘g’:a';oiig“;"'"gf_

memorandum of appeal, have been settled by authoritative decisions. If proper ted after filing of
care is taken, it should not be difficult for the Registry to pick out those appeals appeal.
and list them in one batch before the High Court for disposal.

. LISTING R -
7.7.  Another cause of delay in the disposal of appeals is the defect in the S—Ygﬁen"?inﬂﬁus"“}?:
system of listing with reference to dates. Fixing of actual dates in all appeals recommended.
is not possible in the High Court. The time taken in each appeal is uncertain
and cannot be estimated.  An appeal fixed for a particular actual date, if not
reached on that date. has necessarily to be adjourned to another date which
may well be after several months, because of the intervening actual date appeals
already fixed. ‘This may result in the old appeals becoming older and the
newer appeals being taken up and disposed of earlier. It will be conceded that
this is not desirable.  In our view, the system best suited to the High Court is

normally that of a continuous list.

78. For the system of continuous list! to work effectively, meticulous
should be taken in its preparation. We recommend (as, in fact, is the practice
already being followed in most of the High Courts) that there should be a ready
list containing particulars of cases ready for hearing in chronological order
according to the dates of their institution. From this ready list, a daily list
should be drawn up in the same manner and with reference to the dates of
institution. ‘The cases should be taken up by the court seriatim from this daily
Tist from day to day, strictly in the order in which they appear in the list. No
deviation should normally be made save in exceptional circumstances.?
Adjornment of cases reached for hearing according fo the daily list should be

an exception, and not a matter of course. -

79. We may add that there are certain types of cases which, on account
their very nature, call for early disposal. Tt is plain that great injustice wou
be done and hardship caused if these cases have to take their turn in the queue.
Justice demands that priority should be given to their disposal.

7.10. Certain cases reguire urgent attention as having effect upon the pendency List.

of other proceedings. Certain cases require urgent attention as affecting life or
fiberty. Certain other cases require urgent attention becamse of the peculiar

nature of their subject matter.
The following list enumerates the categories of cases calling for priority:
| § Cases Requiring Urgent Attention as having effecr upon pendency of
other Proceedings
(a) Cases in which orders have been passed whereby other proceedings
have been stayed.
M Appeals against orders of remand.
TI. Cases Requiring Urgent Attention as affecting Life or Liberty.
{a} Cases involving death sentence.
(b) Habeas Corpus petitions.

care Continuous list—
ready list to be
prepared.

of Cases  requiring
14 early disposal.

o 1Para 1‘7, ﬁum
1See also Chapter 20, infra.
7—253 LAD/ND/®
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1. Cases Requiring Urgent Attention because of their Peculiar Nature
(a) Appeals in matrimonial cases, and cases involving custody of children.
(b) Appeals under the Motor Vehicles Act, 1939 in claim cases.
(¢) Appeals under the Indian Succession Act, 1925.
(d) Cases arising out of statutes dealing with agrarian reform,

(¢} Cases between the landlords and tenants where eviction is claimed on
the ground of bona fide personal need of the landlord.

(f) Cases where the relief sought is a declaration that suspension or termi-
nation of service of an employee, including employees in industrial
undertakings, is illegal and not warranted, with or without a prayer
for consequential relief.

{g) Election matters.

(h) Such other cases as may, in the opinion of the High Court, call for
carly disposal.

7.11. We may add that criminal appeals and revisions also need early disposal.
One or mote s2paraic Benches should normally deal with these appeals and
revisions. so that they do not remain pending for a long time. It hardly needs
to be emphasised, so far as criminal cases are concerned, that it is essential
that as they relate to the liberty of the subject and impinge upon the maintenance
of law and order in the society, they be disposed of as early as possible. The
criminal cases on that account would have to be treated as a class by themselves,
and for that reason it becomes imperative to have separate Benches to deal
with them.

So far as tax cases are concerned, the matter is being dealt with in a
subsequent chapter.!

IV. BENCHES

7.12. Relevant at this stage is also the question of constitution and disbanding
of Benches. It is undoubtedly a matter which falls within the domain of the
discretion of the Chief Justice of the High Court, and we are averse to prescrib-
ing fetiers on the general exercise of that discretion. Tt is because of the
complaints that have sometimes been made on this score that we have considered
it proper to suggest some guidelines, not with a view to fettering the exercise
of that discretion as with a view to bringing about better functioning of the
High Court in order to attain the objective of securing gptimum output. Experi-
ence has shown that a Bench constituted of judges having a particular aptitude
for a certain branch of law is best suited to handle cases pertaining to that
branch with ease, grace and speed, and its overall performance is generally very
satisfactory, both from the point of view of quality and from the point of view
of gpeedy and larger disposal.

7.13. Complaints are not uncommon that some of the judges to whom certain
types of cases are assigned have no experience of that branch of law. The
result is that a case which, before a judge having experience, of that branch of
law, might take, say, one hour would take before the judges before whom it
is posted four or six hours if they have no aptitude for that branch of law. This
results in unnecessary wastage of the time of the court. Such wastage can be
avoided if the Chief Justice takes into account the aptitude of different judges
while constituting Benches. A person holding the office of the Chief Justice
should acquaint himself, as he normally does, with the aptitude of his colleagues.
Tt is necessary that he should take that fact into account when constituting
different Benches. Tt hardly needs to be emphasised that the Benches of the
High Court cannot be used virtually as training ground for judges in branches
ot law new to them.

7.14. In this context, we may refer to the observations made by the High Courts
Arrears Committee presided over by Mr. Justice Shah? which we quote below:

“There is occasionally failure to make optimum utilisation of the judge
strength. Ome factor which undoubtedly affects the turnover in some
High Courts, is the non-utilisation of judges having special aptitude and

IChapter 17, infra.
Migh Courts Arrcars Committee Report (1972), page 83, pam 135.
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talent for a particular class of causes. It should not be difficult for the
Chief Justice of the iligh Couri to assess the special aptitude and talent
of the judges in his court and to allocate as far as possible judicial work
in such a manner that judges are called upon to attend to causes for
which they have special experience, aptitude or talent. It need hardly
be emphasised that if judges with special acquaintance or compelence or
who have specialised in certain branches of the law are alloited causes
under thai particular branch of the law, the time taken to decide those
causes would be much shorter than the time taken by judges pot familiar

with the branch, especially a specialised branch.”

7.15. Arihur T. Vanderbili, Chief Justice, Supreme Court of New Jersey, on

this aspect said :!
“judicial work is of various kinds; appeliale, criminal, civil, equity,
probate and matrimonial. A Judge who 1s equally interested or equally
proficient in all of them is indeed a rarity. Every judge, if he is io do
his work best, should be assigned, wherever possible, to the kind of
judicial business in which he excels.................... Because this power
of assignment is a delicate one, to be exercised only on mature refiection
in the interest of the judicial establishment as a whole, it should be
commitied to the Chief Judicial Officer of the state, and he, in turm
would do well to seek the advice of his colleagues, even though the
ultimate responsibility must be solely his.”
Experience has shown that the observance of this rule has yielded good

results.

7.16. We may also advert o the question of duration of benches. Principally,
the object of constituting a Bench is disposal of a particular type or calegory
of work, such as first appeals, second appeals, land acquisition appeals or writ
petitions. To relieve monoioqy, work of a different nature is also included
at times in the list of cases posted before a Bench. Bui the principal object
is what we have just now stated. This system has worked well, and has yiclded
good result. It 1s, however, desirable that the Benches so constituted should
Be allowed to function for a reasonable length of time and the Judges constitut-
ing the Bench should know well in advance when the Bench is to break, so
that there may be no part heard cases left by the Bench after it is disbanded.

Vanderbilt's view.

Duration of Ben-
ches.

7.17. Another aspect that results in delay and also dis-satisfaction amongst the pispanding of
Jawyers and the litigants is that the bench so constituted for bearing a particular benches.

type of appeal is discontinued abruptly without making arrangement for the
hearing of cases (of the same type) already on the daily list in the order of
their dates of institution, What happens in such cases is that when the bench
is disbanded, those cases are taken out of the daily list altogether and very
often it is after monihs, if not years, that they suddenly appear again in the
daily list either at the bottom or at the top. In either event, apart from causing
inconvenicnce to the counsel, this results in the old malters becoming clder and
the newer institutions gaining preference.

To obviate this difficulty, it is necessary that casés not disposed of by
the disbanded bench should be posted for hearing before the successor bench,
In case that is, for some reason, not immediately possible, steps should be taken
1o post them for hearing without delay.

Ivanderbilt, Challenge of Law Reform (1955), page 87
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CHAPTER 8

FIRST APPEALS (INCLUDING APPEALS FROM CITY CIVIL COURTS)
TO HIGH COURTS

I. MATTERS DEALT WITH

8.1,  We have so far considered the general question of appeal and appellate
procedures; it will be convenient now to deal with particular types of appeals.
We uball deal later with appeals under special Acts! and with what have come
to be known as Letters Patent Appeals.2” This Chapter will be mainly confined
to first appeals that lie under the general provision in the Code of Civil Proce-
dure? to the High Courts. It will, however, be necessary to deal with certain
connected quesions. In the first place, the matter that will engage our attention
is the appellate machinery in City Civil Courts, these being courts that have
been established under State or Central legielation, in Ahmedabad, Bombay and
Calcutta, Hyderabad and Madras. In the second place, we shall also deai with
the question whether first appeals should be admitted and heard by a single
judge or by a division bench. Thirdly, certain points of procedure will also
require attention, namely, summary dismissal of appeals,

I1. ADMISSION AND HEARING BY BENCHES

8.2, In some High Courts, while the regular firs¢ appeals are heard and decided
only by a Division Bench, they are put up for admission before a single judge.
In such cases, the single judge has no alternative but to admit the appeal,
simply because he has no power to dismiss it. This practice sets at naught the
provisions of Order 41, Rule 11, Code of Civil, Procedure, 1908. If regular
first appeals are to be heard and decided by a division bench, they should be
placed for admission before such a bench only, so that the bench may be
compeient to scruiinise and pass appropriate orders in the matter,

8.3.  There is also a difference as regards the hearing of first appeals in various
High Courts, In some High Courts, appeals arising out of suits upto a certain

amount are heard by single judges. In other High Courts, all first appeals are
normaily heard by a Bench of two Judges.

In the High Courts where the appeal is heard by a single judge, a further
appeal lies to the bench, normally consisting of two judges, under the Letters
Patent or corresponding law-5. This, in our opinion, is unnecessary duplication
of work, and if the minimum limit of appellate jurisdiction of the High Court
is increased as will be recommended later in this Report,® it would be a conve-
nient rule to be framed by the High Court that all regular first appeals should
be placed before a Division Bench for admission, hearing and disposal. So
far as other first appeals are concerned, they may be heard by single or division
bench according to the rules made by the High Court.

84. We are also of the opinion that there should be no further right of ap-
peal in the High Court against the judgment passed in appeal by a single
Judge. We have already recommended’ that so far as regular first appeals are
concerned, they should be heard by Division Benches and not by single judges.
This would bring about the application of a plurality of minds for the disposal
of those appeals. Regarding other first appeals decided by singe judges, in
our opinion the decision should have a stamp of finality, except in those cases
where the matter is taken up by certificate or special leave in appeal to the
Supreme Court. We shall, in a later Chapter advert to the reasons which have
weighed with us in arriving at this conclusion.

'Chapter 9, infra.

Chapter 11, infra.

3Section 96, Code of Civil Procedure, $908.

tSee Chapter 11, infra.

*See also sections 17-20, Indian Divorce Act, 1869.
thee infra.

"Para 8.3, supra.

SChapter 11, infra.
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UL. APPEALS AGAINST JUDGMENTS OF CITY CIVIL COURTS

8.5. We now address ourselves to the appeals that lie io the High Courts from Introductory.
the judgments of City Civil Courts. This topic was briefly dealt with in the

Report of the High Courts Arrears Committee presided over by Mr. Justice

Shah.! The matier requires some discussion. From the following rapid survey,

it would be evident that there are certain differences as regards the structure

and composition of the various City Civil Courts, leading to differences regarding

the forum of appeal against decision of the respective judges,

86. We have, at present, city civil courts functioning in five metropolitan cities City Civil Courts

Calcutta?, Bombay3, Madras* Ahmedabad’ and Hyderabad®. ;‘;‘l their jurisdic-

The jurisdiction of the Ciiy Civil Courts at Ahmedabad and Hyderabad
is, from the point of view of pecuniary limits, unlimited. The jurisdiction of
the courts in the three presidency towns is limited to Rs. 50,000, suits of a
higher value being within the exclusive competence of the respective High Courts
which have ordinary original civil jurisdiction.?

8.7. More important is the difference in the position as regards structurc and Structure and
coruposition, including rank of the personnel, of the various City Civil Courts, composition.

In the City Civil Courts in Calcutta, Bombay and Ahmedabad, the presiding

officers are of the rank of District Judges. In the City Civil Courts in Madras®

and Hyderabad®, some of the presiding Officers are of the rank of District

Judges!®, and other officers are of a lower rank.

8.8. Connected with this difference in the internal structure!! of the various Jurisdiction of in-

City Civil Courts is the difference as regards the forum of appeal from their dividual judges—

original and ap-
decisions, pellate.

(a8) In the City Civil Courts in Calcuita, Bombay and Ahmedabad, the
judges have concurrent original jurisdiction. But they have no appel-
late jurisdiction. Appeals from their decisions lie to the respective
High Courts. The wvalvation of the subject matier makes no
difference to the forum of appeal.

(b) In the City Civil Court at Madras, the various Presiding Officers—
Principal Judge, Additional Judges and Assistant Judges—All
exercise original jurisdiction!?. But appeals lie!* to the Principal
Tudge from a decision of the Assistant Judge in any suit or proceed-
ing where the value does not exceed Rs. 10,000. The Principal
Judge may, from time to time, transfer for disposal such appeals to
any Additional Judge.!4

This affords a contrast to the position applicable to the City Civil Courls
in the three cities of Calcutta, Bombay and Ahmedabad.

89. Similarly, in the City Civil Court, Hyderabad the Chief Judge and Addi- Hyderabad.
tional Chief Judges have, under the relevant State law!s, jurisdiction to hear and

dispose of appeals against the decisions of the other judges of the court in

certain cases; in other cases, the appeals lie to the High Court.

‘High Courts Arrears Committee Report (1972), page 66, Chapter ¢, para 66.
City Civil Court Act, 1933 (Calcutta).

3Bombay City Civil Court Act, 1943,

‘For staivtory references relating to Madras, see para 8.9, infra (footnotes)
sahmedabad City Civil Court Act, 1961.

SFor statutory referemces relating to Hyderabad, sce para 89, infra.
*Chapter 2, supra and Chapter 15, infra.

tPrincipal Judge and Additional Judge in Madras.

%Chief Judge and Additional Chief Judge in Hyderabad.

WE g, in Madras the Principal Judge belongs to the cadre of D, J Grade 1, and the
Additional Judges belong to the cadre of I, J. Grade IL

UPara 8.7, supra.
8ection 4(1), Madras City Civil Court Act (Central Act 7 of 1892).

HSection 15(2), Madras City Civil Court Act (Central Act 7 of 1392), as amended in
1957 ; and information obtaired in F., 2(7)/77-L.C., Part 11, §1. No. 17.

USection 15(4), Madras City Civil Court Act (Central Act 7 of 1892).
"“Andhra Pradesh (Telangana Area) Civil Courts Act, 1954, section 6(2).
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8.10. The above resume will show that there are differences as regards the
structure and composition of the various city civil courts, and as regards the
appellate forum in respect of decisions of judges thereof. In fact, as already
stated' the differences regarding appellate forum are due to the differences in
respect of structure and compesition, including the rank of the Presiding Officers.

We have considered the question of having a uniform pattern for city
civil courts in all the metropolitan cities in the context of appeals which lie to
the High Courls, There can be ne doubt that each of the systems, the one im
operation in Calcutta, Bombay and Ahmedabad and the other in Madras and
Hyderabad, has its pros and cons. To adopt a uniform paitern for all the five
metropolifan cities, would necessarily have the effect not only of disturbing the
staius guo, but also of causing considerable dislocation either in the system in
operation in two cities, or in that in force in the other three cities. The litigants
and the members of the Bar in each of these cities have grown used to the exist-
ing sysiems and there has been no major demand for changing the pattern of the
city civil courts in operation in these cities. Looking to all the facts, we are
averse to recommending any change in the system of city civil courts function-
ing in the different meiropoiican cities, or in the forum of appeal from their
judgments, In case any change is called for, the same can well be effected by
local Jegislation in the light of any particular difficulty which might have been
encountered in the metropolis concemned.

V. SUMMARY DISMISSAL OF FIRST APPEALS

8,11. Reverting to the chronological stages in the appellate process, we would
iike to deal with the dismissal of appeals at the preliminary hearing under
Order 41, rule 11 of the Code of Civil Procedure.r Under Order 41, ruie 11{4),
inserted in 1976, where an appeliate court, not being the High Court, dismisses
an appeal, it shali deliver a judgment recording in brief its grounds for doing
s0. The Law Commission had, in the its 54th Report’ recommended that the
mandaie which subsequently came to be contained in Order 41, rule 11, sub-
rule (4) should be applicable not only to the subordinate courts, but also to
the High Courts when dealing with first appeals.

This recommendation of the Law Commission, in so far as the High
Courts are concerned, does not appear to have been incorporated in the statute
when necessary amendment was made in the Code of Civil Procedure in 1976,

8.12, We¢ have given the matter our consideration and are of the opinion that
so far as regular first appeals in the High Courts against final judgments of
trial couris are concerned, there should be a rule, making it imperative that
when the High Court dismisses such appeals under Order 41, rule 11, Code of
Civil Procedure, it should do so by a brief order giving reasons for the dismissal
ol the appeal at the preliminary stage. The High Court, when it decides a
reaular firsy appeal against the final judgment, has to record its findings, both
on questions ot fact and law, and its findings on questions of fact are final. The
noimal rule is that apn appeal which raises (riable issues for court of appeal
should not be dismissed in dimini. The Supreme Court also, in one of the cases,*
expressed the view that when a first appeal raises triable issues, it should not
be dismissed in fimini. To give effect® to our recommendation made above,
uecessary amendment should be made in Order 41, rule 11, Code of Civil
Procedure, 1908,

At the same time, we would like to emphasise the fact thai the need for
a briet order giving short reasons for dismissal should arise only in regular
firsi appeals. 1t would not be necessary for the High Court to record such
an oider in the case of second appeals or appeals against orders.

‘Para 8.8, supra.
%041, r. 11{4), Code of Civil Procedure, 1508,
SLaw Comimission of India, 54th Report, paragraphs 41.13 to 41.15,

‘M. T. Vetale v. Smi. Sugandha, ATR, 1972 S.C 1932, 1933, para 4
samended of Code recommended,



CHAPTER ¢

APPEALS UNDER SPECIAL ACTS

9.1.  Apart from regular first appeals, there are other statutory appeals also
which lig to the High Court against decisions under special Acts, as for example,
the Guardians and Wards Act,) the Land Acquisition Act,? the Companies Act,
the Trade and Merchandise Marks Act,? the Workmen’s Compensation Actt-3
and the Motor Vehicles Act.® Rules have been framed in most of the High
Courts iu this regard. It is necessary that there should be no default in their
obscrvance,

For the preparation of paper books in such appeals, typed copies
supported by an affidavit as to their correctness may be accepted. and the same
procedure as has been recommended by us in an earlier Chapter? for supplying
copies thereof to the respondent in case of regular first appeals may be adopted,

9.2. Appeals in matrimonial cases have an importance of their own, and
should be piven priority?-® as already recommsended by us while dealing with
the listing of appeals,

9.3.  The majority of appeals in matrimonial cases in the High Court are now
appeals under section 28 of the Hindu Marriage Act, 1955, There are also
certain appeals filed under the corresponding provision in the Special Marriaae
Act, 1954, As repards Christians, jurisdiction of the High Court under the
Indian Divorce Act, 1862 is ordinarly by way of confirmation’ of the decree of
drvorce passed by the District Judge, proceeding for such confirmation being
mandatory!! under the Act.? In regard to the Parsi Marriage Act, 1936. in the
three Presidency towns, the Chief Matrimonial Courts presided over by a High
Court Judge exercise special jurisdiction of an original character in maitrimonial
causes under that Act.’’  Appeals lie to a Division Beach of the High Court.

What we have said above, as to giving priority to appeals in matrimonial
cases, is intended to cover all these Acts.

Scope of  the
Cha

per.

Appeals in matri-
monial cases.

94. I is also our view that the existing provision of the Tndian Divorce Act,* Confirmation—ca-
se5  under  the

under which a decree of divorce granted by the District Judge nezds to be
confirmed by a special Bench consisting normally of three judges of the High
Court, on a reference made to it, should be modified and nezd for such a
reference and confirmation should be done away with altogether. The existing
procedure not only causes delay in the final disposal of the petitions for divorce
under the Indian Divorce Act, but also subjects the parties to unnecessary
expense.

9.5, It may be mentioned that other matrimonial laws like the Hindu Marriage
Act, contain no provision for confitmation of a decree of divorce and we see
no cogent ground why a special provision for the purpose avplicable to decrees
of divorce granted under the Indian Divorce Act, should be required.

Section 47. Guardians & Wards Act (8 of 1890).

*Section 54, Land Acquisition Act, 1894, {See also Chapter 7, supra).
"Section 109(2), Trade and Merchandise Marks Act, 1958.

‘Section 30, Workmen’s Compensalion Act, 1923,

*See also separate note as to special Acts, Appendix 3.

SSection 10D, Motor Vehicles Act. 1939.

‘Chapter 8, supra.

*Cf. Law Commission of Tndia, 77th Report Delav and Avrears i Trial Courts),
Chapter 10 (as to priority in trial courts).

Chapter 7 (Listing of appeals).

#Section 17, Indian Divorce Act, 1869.

Para 2.7, supra.

BSee para 9.4, infre, for recommendation,

BParai Marriage Act 1936, sections 17 to 19.
USection 17, Todien Divorce Act, 1869, para 9.3, supra.
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It is also plain that the above requirement about the confirmation of the
decree by a Bench of the High Court is a hangover of the days which no longer
exist. It has also lost all its relevance in the present-day India. 1t should,
therefore, be done away with and replaced by appeals, as in the Hindu Marriage
Act.  We may add that a substantially similar recommendation was also made
by the Law Commission in its Reports dealing, inter alia, with the Indian Divorce
Act.l-2  The High Courts Arrears Committee’ presided over by Mr. Justice
Shah also recommended a similar change in the law.

iLaw Commission of India, 15th Report (Law »elating to marriage and divorce
amongst Christians in India), page 40, para 78 and page 128, Note on section 17.

2Law Commission of India, 22nd Report (Christian Marriage and Matrimonial Causes
Bill, 1961), page 2.

sHigh Courts Arrears Commitiee Report (1972). Chapter 5, page 68, para 76,



Cuarter 10
SECOND APPEALS

10.1. The search for absolute truth in the administration of justic must, in the Second appeals—
very nature of things, be put under some reasonable restraint. Such search need for.
has to be reconciled with the doctrine of finality. There must come, in the

course of litigation, a stage when the decision rendered on a question of fact

should become final and the matter should be allowed to rest where it lies,

without further appeal on facts. At the same time, any rational system of law

must provide for taking the cause to a specified superior court on a question

of law—a superior court whose decision on the question of law will become

binding on subordinate courts. There should be one authoritative and final
tribunal in various appellate matters, competent to give decisions which are
recognised as binding all over the State and which keep 2live what

Lord Birkenhead so felicitously described as the ‘immense unity of the law’.!

When a substantia! question of law is in isuse, the general interest of society

in the predictability of the law clearly necessitates a system of appeals to the

highest court of the State.2

10.2. This aspect has a vital connection with two basic principles of our Basic principles.
constitntional and lega! system, and its interest therefore transcendes the

boundaries of mere procedural law. Tt is a basic principle of our legal system

that precedent is a source of law. This postulates that there shall be a superior

court with jurisdiction to determine questions of law, whose determinations

shall find a place in the law reports of the country.

Then, #t is also a postulate of the rule of law that if the law has been
clearly laid down by such 2 superior court, and the decision of a subordinate
court when exercising appellate jurisdiction is in clear violation of the law
pronounced by the superior court, the power of the superior court of the State
to correct that decision should be recognised.

10,3, These may be said to constitute the implicit assumptions underlying the Implicit  assump-
right of appeal to the High Court from appellate decrees, provided by section tions of section
100 of the Code of Civil Procedure, 1908. These are also the implicit assump- 100,

tions underlying the negative provision in section 101 of the same Code, to

the effect that no second appeal shall lie except on the grounds mentioned in

section 100.

104. Section 100 of the Code, as amended in 1976, allows a second appeal only g::md appeal un-
if the High Court is satisfied that the case involves a substantial question of Coge, ended
taw. The limitation flowing from this provision may be emphasised.

Nairow scope of

10.5. Pven before its amendment in 1976, section 100 had a restricted scope. S8 0% ¥
The restricted scope of interference by the High Court in second appeals even .
before the amendment had been repeatedly emphasised by the Supreme Court

while dealing with second appeals and their admission by the High Court.

After the amendment, it has become all the more necessary to bear in mind

the restricted ambit of the section, in view of the fact that the scope of inter-

ference in second appeal has been further narrowed down. What the section

now tequires is not only that the appeal should raise a question of law, but

also that it should be a substantial question of law.

10.6. We would again like to point out an esscntial difference between a first First appeal and
appeal apnd a seoonfd appeal. The primary purpose of an appeal on facts is second appesl.
justice in the individual instance. On the other hand, the primary purpose

of an appeal on law, at least in the case of a second appeal, is the affirmation

or re-affirmation of a particular rule of law. The principal aim, in this case,

is the production of certainty in the law. The mere dissatisfaction of 2 litigant

with the judgment on the merits does not itself furnish a ground of second

appeal. This is the theory underlying section 100 of the Code of Civil Procedure.

T irkenhead in (1927) 63 LJ. 298, 304, “The Judiciza!l Committee” (Lord Bir-
kenhe%?ﬂ’r: rBt:"laerII:sea}mm the Chair while presiding over a lecture by Professor J H.

Morgan).
.z para 4.10, supra.

o
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10.7. So much as regards the principle underlying section 100. While the
section permits a sccond appeal on a substantial question of law, practical
considerations impcl the law to place certain limitations even in this respect.
For example, in cases where the amount involved is not large, the policy of
the iaw is that at a particular stage halt should be called, and the parties
should not be burdened, or even be tcmpted to burden themselves, with further
expense. The quest for justice is not something abstract. It has also to bear
the impress of a certain amount of pragmatism. It is because of these consi-
derations that limitations have been placed on the right of appeal when the
amount involved is not Jarge.! It is plain that in such matters a line has to
be drawn somewhere. The point at which the line is drawn may appear to
some (o smack of arbitrariness, but such a charge would perhaps be always
there, whenever we have to draw a line at some point. While determining the
peint at which the line is drawn, the law has to keep in view all the relevaat
factors, including the need for finality, the cost to be incurred and the impera-
tive of ensuring that the cost should not be disproportionate to the stakes
actually involved. Section 102 of the Code accordingly bars a second appeal
in any suit of a nature cognisable by courts of small causes when the amount
or value of the subject matter does not exceed rupees three thousand. The
amount of rupeces three thousand was increased from rupees five hundred as
a result of the amendments made in 1956 and 1976, These amendments seek

to cnsure that the time and energy of the courts should not be wasted by
over-litigious individuals,

108, We have in an earlier Chapter dealt at some length? with the question
as to whether we should have a right of second appeal on a csubstantial question
of law. It would not, therefore, be desirable to cover the same ground over
again. Not much time has elapsed since the amendment referred to above in
section 100 of the Code of Civil Procedure. It is obvious that the impact of
the amendment would be visible only after the passage of some time. It is
apposite that we shouid for the time being walch the situation,

18action 102, Code of Civil Procedure, 1908
Para 4.10 to 4.13, supra.



CuaprTER 11
APPEALS AGAINST JUDGEMENTS OF SINGLE JUDGE

111, This Chapter is concerned with appeals from the decisions of a High Scope
Court judge to 2 Bench of the High Court. The right of appeal in such cases Chaprer,

is governed by the relevant clauses of the Letters Patent of the High Court
conocerned,!-3 or, in the case of High Courts which are not governed by the
Letters Patient, by the corresponding provisions contained* in the instruments
constituting the High Courts. Such instruments usually provide for appeal
against judgments of a single judge to a Bench of the High Court.?

112, There can be no doubt that even if an appeal were permissible against
the judgment of a single judge of a High Court rendered m first appeal’ it
would amount to second appeal.

of the

11.3. In an earlier Chapter’ of this report, we made certain recommendations Recommendation

as to appeals in the High Courts—

made as to Letters

Appeal

(a) there should be no further right of appeal in the High Court against from decision on

a judgment pronounced in appeal by a single judge ;

{b) regular first appeals should be heard by Division Benches, and not
by single judges;

{¢) in regard to other first appeals decided by single judges, the decision
shouid have a stamp of finality, except where the matier 1s taken
up by certificate or special leave in appeal to the Supreme Court.

We then indicated that we would later give the reasons which had
weighed with us in making the above recommendations. We now proceed to
give OuUr 1easons.

first appeal.

124, In regard to regular first appeals, our recommendation® that they should Reasons for hear-
be heard by Division Benches was influenced by the fact that these appeals e d:.by Division

have an importance of their own, and it is but meet that there should be an
application of piurality of minds for their disposal.

Regarding other first appeals® our recommendation was based oo the
view thai important though they are, their importance cannot rank on the same
level as that of regular first appeals. We, therefore, recommended that except
where the statute so provides otherwise, such appeals may be heard and decided
by single judges. This would result in larger dispasal of the appeals belonging
to this category. It may be that some of these appeals against orders might
involve questions of importance. In such cases, it would be always open 0 the
single judge before whom these appeals are posted to direct, either at the time
of admission or at the time of regular hearing, that they be posted before a
Division Bench. In any case, the decision of the single judge should, as already
siated, bave a stamp of finality'’

IClause 15, Letters Patent, Caicutta, Bombay and Madras.

8Clause 10, Letters Patent, Allahabad, Lahore, Patna and Nagpur (substantially con.
tinbed in force by the High Courts Order or other instrument, ¢.g. section 8, Delhi High

Court Act, 1966).

iClause 12, Letters Patent, Jammu & Kashmir.

.z (a) Section 3, Kerala High Court Act, 1958 (5 of 1959),

(b) Section 18, Rajasthan High Court Ordimance (53 of 1949).

sEor procedure, see Mulla, Code of Civil Procedure (1955), Yol. §, pages 25, 417, 452.

sUnless abolished by statute, ¢.g, the UP, High Court Abolition of Letters Patent
Appeal Act, 1962 {Appendix 8), page 305,

TPara 8.9 and 8.10, supra.

WPara 11,Xb), supra.

*paia 11.3(c), smpra.

Whara 11.3(¢), supra.
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lrtigzlzns for bar- 11.5. Coming now to the reasons which have weighed with us in recommending!

Questions of fact.

Question of Law,

A s e
original side,

against

that there should be no further right of appeal in the High Court against the
judgment of a single judge in first appeal, we may point out that the present
position presents two anomalies, which will become evident when one compares
the position under the Code of Civil Procedure (in respect of appeals governed
by that Code) with the position under the Letter Patent. The matter could be
considered with reference to questions of fact and questions of law.

1L6. So far as questions of fadt are concerned the general scheme of the Code
of Civil Procedure which applies where the first appeal is decided by a subordinate
court—is that the decision in first appeal should be final. Where a first appeal
is decided by a judge of the High Court, the reason for putting a stamp of
ﬁngéil:y on the finding of fact recorded by the court in first appeal is all the more
weighty.

11.7. So far as questions of law are concerned, there no doubt exists under the
Code a right of second appeal to the High Court, against the judgment passed
in appeal by a court subordinate to the High Court, if a substantial question
of law is involved. We have, in an earlier Chapter, examined the rationale of
second appeal under section 100 of the Code. As we have already stated,” the
principle underlying such appeals is that on questions of law, the authoritative
pronouncement should emanate from the High Court, whose pronouncement on
such questions would be binding on all the courts in the State. Now, most of
regular second appeals are decided by single Judges and no further appeals can
be filed in the High Court against such decisions in view of (he express bar
created by section 100A of the Code of Civil Procedure. Enunciations of
principles of law? when given by single judges in second appeals thus bind the
courts in the State. It would, therefore, seem somewhat anomalous that such
enunciations of law should lose their binding force if they emanate from single
judges of the High Court when dealing with firsr appeals. Necessity of affording
a right of second appeal on substantial guestions of law muay exist when the
matter is decided by a court subordinate to the High Court, but this consideration
loses its relevance where the decision sought to be appealed from is itself that of
a High Court judge. In this sense, a further appeal under the Letters Patent
is anomalous, even on questions of law. There may be justification for allowing
an appeal to the High Court (on law) from a judgment in first app:al passed
by a subordinate court, but not when the first appeal itself is decided by a judge
of the High Court. The demands of uniformity of law are amply satisfied by
aliowing an appeal to the High Court, and a further appeal is not needed. Of
course, in all appropriate cases, where the question of law 1s of importance or
needs an authoritative pronouncement by a larger Bench, it would be always
open to the single judge? to refer the matter to a larger Bench. But there is
no compelling reason for permitling a second appeal in such cases.

11.8. It is for these reasons that we have made the recommendations on the
subject,’ to which we have already made a reference.’

11.9. It may be mentioned that under the Letters Patent of the High Court or
other instrument creating the High Court, appeals against the judgments ot the
single judge exercising original or writ jurisdiction lie to a Division Bench of
e High Court.” Nothing herein stated would affect the maintainability of such
appeals.

Para 11.3(a) and 11.3(c), supra.

Para 4.10 to 4.13, supra.

35ection 100A, Code of Civii Procedure, 1908.
‘Compave para 11.9, supra.

Para 8.9 and 8.10 supra.

*Para 11,3, supra.

Para 11.1, mpre.



CharreR 12

CIVIL REVISIONS

12.1. The High Courts in India exercise revisional jurisdiction under several Scope of revi-
Fromions-——to which we have already made a reference.! Of these, the provision sional power.
requently resorted to in civil cases is section 115 of the Code of Civil Procedure,

1908.  This is one of those sections that have come up for consideration

whenever the question of delay in courts has been discussed. Section 115, it should

be noted, contributes its share not only to increased judicial busipess of the

High Courts, but also to the progress and duration of proceedings in subordinate

courls.

At least since 1924, this section has attracted the attention of law reformers,
and the solutions suggested to minimise delay consequential on revision have
been numerous and of infinite varicty. We need not eater into a history of the
section or of the various measures considered in the past for revising it. Attention
will be confined to such features of revisional jurisdiction as are relevant for

OUr puUrpose.

12.2. It may, in the first place, be mentioned that section 115 of the Code of Revision  under
Civil Procedure prescribes a very narrow area for interference by the High Court the Code of Civil
in exercise of its revisional jurisdiction. The High Court can interfere only Froceduro—Need

where the subordinate court has exercised a jurisdiction not vested in it by law, ' SFToHnY-

or has failed to exercise a jurisdiction so vested or has acted in the exercise of

its jurisdiction illegally or with material irregularity. There are certain other

limitations recently introduced by the amendment made in 1976 in section 115,

The scope of the section, and the limitations introduced recently, should both

be borne in mind. It may be true that not more than 40 to SO per cent of the

applications for revision are admitted, and the rest are dismissed summarily.

But when a rule nisi is issued in case of a revision, proceedings in the lower

court are generally held up during the pendency of the revision and it is not

infrequently that the record of ¢he case in the subordinate court is also calied

for in the High Court, so that further proceedings in the subordinate court,

even in the absence of a stay order, come to a standstill. Greater care should

therefore be taken, and close scrutiny be made, at the stsge of admission of

revisions.

12.3. We have, in an earlier Chapter,? laid stress on the point that in revisions Filing of fresh re-
against interlocutory orders, records of the court below should not be sent for vision  proceed-
unless an express order is made for the purpose by the High Court. We haye 5%

also expressed® the view that it wouid be the resonsibility of the petitioner

in such a case to file copies of pleadings, documents, depositions, applications

and replies thereto or orders as were sought to be relied upon at the time of

the hearing of the revision. The copies are to be accompanied by an affidavit

about their correctness, To give effect to this recommendation, necessary modi-

fications may be made in the rules of the High Court.4

Chapter 2, supra.

para 5.2, supra (Revision againet interloculory orders),
Para 5.22, 529, 5,30, supra.

‘For action in copnection with niles.
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CHAPTER 13
CERTIFICATE FOR APPEAL TQ SUPREME COURT

Certiigcn# of fit- 131, Articles 132, 133 and 134 of the Constitution make provisions for grant

acss for appeal- by the High Court of certificate of fitness for appeal to the Supreme Court in
certain categories of cases. Experience teils us that most of the applications
for such certificate in the past used generaily to be made some days after the
pronouncement of the judgment of the High Court. Notice of those applications
had therefare to be issued to the opposite party. The applications were there-
aftey posted for hearing and necessary orders were made on the same after
hearing the counsel for the parties.

Position  under 132, All this consumed considerable time and resulted in protracting the pro-
Constitution (44th ceedings. The appropriate course to remedy such a situation appeared to be
Amendment) Act. 4 provide for making of an oral application immediately after the judgement
was pronounced by the High Court. The High Court would then pass an order
op application soon thereafter. The adoption of such a course would
have obviated the necessity of issuing notice to the opposite party, because both
pariies already would have notice of the date on which the judgment is to be
pronounced. It would have also rendered unnecessary elaborate arguments,
as the whole matter would be fresh in the mind of the court as well as of the
counsel for the partics. The necessity for making a suggestion om the above
lines is no longer there, as we find that according to the Constitution (Forty-
fourth Amendment) Act, amendment have been made in articles 132, 133 and
134, and a new article 134A has been inserted. As a vesult of the abowe
amendments and insertion, every High Court passing or making a judgment,
decree, final order or sentence referred to in clause (1) of anticle 132, clause (1)
of article 133 or clause (1) of article 134: —
(a} may, if it deems fit so to do, on its own motion ; and :
(b) shall, if an oral application is made, by or on behalf of the party
aggricved, immediately after the passing or making of such judgment,
decree, final order or sentence,
determine, as soon as may be after such passing or making, the question
whether a certificate of the nature referred to in  clause (1) of article 132,
clause (1) of article 133 or, as the case may be, sub-clause (¢) of clause (1)
of argicle 134, may be given in respect of that case.
In view of the said amendment of the Constitutionr the time that was
consumed in proceedings before the High Court for obtaining a certificate of
fitness for appeal to the Supreme Court would be saved.
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CuarTER 14
CRIMINAL APPEALS, REVISIONS AND REFERENCES

I INTRODUCTORY

14.1. Crimina! appellate and revisional jurisdiction of the High Courts presents Introductory.
a fait measure of variety. Appeals could lie against convictions! or acquittals,?
Revision can also lie against certain judgments and other orders’ when the
case falls within sections 397 to 40t of the Code of Criminal Procedure, 1973.

Then, there is the jurisdiction by way of hearing references for confirmation of
the death septence?

IL. CRIMINAL APPEALS

142, A criminal appeal lies to the High Court under the Code of Crintiral gn M“" "w
Procedure, 1973, in a limited number of cases. Jn the first place.® any persch N
convicted cn a trial held by a Sessions Judge or an Additional Sessions Judge

or Ont a trial held by any other court in which a sentence of imprisonment for

more than seven years has been passed, may appeal to the High Court. There

are certain statetory limitationss on the right of appeal, which are not material

for cur purpose. In the second place,” the State Government may, in any case

of conviction on a trial held by any court ofher than a High Court. direct the

Public Prosecutor to present an appeal to the High Court against the sentence

ot the ground of its inadequacy and. in certain cases, this power of appealing

to the High Count can be exercised by the Central Government. In the third

place,® subject to cetrain limitations, Government may direct the Public Prose-

cutor to present an appeal to the High Court from an original or appellate order

of acquittal passed by any court other than a High Court. This appeal caamet

be entertained except with the leave of the High Court® In the case of an

order of acquittal passed in any case instituted upon commplaint, the complainant

Thay present an appeal against acquittal to the High Court after obtaining “special

leave” of the High Court.!®

We peed not deal with appeais from orders of criminal courts other than
judgments of conviction or acquiital.

14.3. ‘The need for expediting the hearing of criminal appeals has been Need for expedi-
emphasised more than once. The High Court Arrears Committee!! résided over tiom

by Mr. Justice Shah noted that in some courts. a criminal appeal &id rot feach

hearing for five or six years after the appeal was admitted to the file.

144. Measures for expediting the hearing of criminal appeals in the High C"Oig"nat’he ’m
Coutts, as far as we can sce, will have to be mostly administrative. We MAY, yune Seszions
however, deal with certain matters which need particular attention and in respeet Judge,

of which the law or rules, if necessary, should be amended

14.5. There has been a tendency in some courts of dismissi first appeals Summary dismis-
against judgments of conviction in limini with a one wordsagfder——‘dismissed’. ;‘a]"ig}n‘“‘i‘m]@‘g_‘
Many such orders are reversed on further appeal and the cases are remanded. viction.

We are of the view that whenever a first appeal against a judgment of conviction

is dismissed in limini, the count of appeal, irrespective of the fact whether it is

the High Court or the Court of Session or Chief Judicial Magistrate, should

Para 14.2, infra.

Para 142, infra.

"Para 14.7, infra. and sections 397 to 401, Code of Criminal Procedure, 1973.
*Chapter 2, supra. See also section 432(2), Code of Criminal Procedure. 1973,
*Section 374(2), Code of Criminal Procedure, 1973. See also para 14.8, infra.
SSections 375 and 376, Code of Criminal Procedure, 1973.

Section 377, Code of Criminal Procedure, 1973.

$Section 378, Code of Criminal Procedure, 1973,

*Section 378(3), Code of Criminal Procedure, 1973.

"“Section 378(4), Code of Criminal Procedure, 1973. See para 14,10, Infra,
"High Courts Arrears Committee Report {1972), page 75, para 109
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record & brief order, giving reasons as to why it is dismissing the appeal at the
preliminary stage.

So far as the courts of session and of the Chief Judicial Magistrate are
concerned, there already exists' a provision in the Code that such courts, while
dismissing an appeal summarily, should record reasons for doing so. We have.?
while dealing with regular first appeals against final judgments in civil matters,
recommended that not only the subordinate courts [for whom a provision already
exists in Order 41, Rule 11(4), Code of Civil Procedure, 1908] but also the High
Courts, should record a brief order giving reasons which weigh with it in dis-
missing such appeals at the preliminary hearing. We feel that the need for such
an order when a first appeal against a judgment of conviction is being dismissed
at a preliminary hearing is all the more great, because a criminal appeal involves
the liberty of the subject and has quite often more serious consequences.

146. In our view, it is also necessary to enlarge the power of the single judge
of High Courts so as to enable a single judge to dispose of all criminal appeals
against convictions except those in which a semtence of death or imprisonment
for life is passed. We would recommend that the High Courts may revise their
rules accordingly, where such is not the position at present.

1. CRIMINAL REVISIONS

147, The orders against which criminal revision may be filed could themselves
be of infinite varicty,—such as orders for security, orders for the maintenance of
wives and children, orders of certain types finally disposing of the proceedings,3.4
and orders concerned not with the determination of guilt but with other matters
(e.g. disposal of property).

14.8. We are particularly mentioning® revisions in regard to orders for main-
tenance passed under section 125 of the Code of Criminal Procedure, since, on
a perusal of the reported decisions®-’* on the subject, it appears that both the
jurisdiction of the Magistrate to award maintenance under this section and the
powers of the High Court to revise such orders, are assuming greater importance
every day. The exercise of the revisional jurisdiction of the High Court under
the Code, or its supervisory jurisdiction under the Constitution® has remedied
serious injustice that might have otherwise arisen from orders of the Magistrates.

ection 384(3), Code of Criminal Procedurs, 1973.

"Pars 8.12, supra.

ection 397(3), Code of Criminal Procedure, 1973,

See also Appendix 4,

SPara 14.7, supra.

Mehbubabl v. Nastr Mohd. Sheikk, (1976) Maharashira Law Journal, 631, summaris-
ed in the Yearly Digest (1976), column 313,

Irfehbubabi v. Nasir Mohd. Sheikk, (1976) 78 Bombay Law Reporter 258,

sKunhi Moyen v. Pthomma, (1976) Kerala Law Times summarised in the Yeary
Digest (1976), column 814,

SArticle 277 of the Constitation.



CHAPTER 15
ORDINARY ORIGINAL CIVIL JURISDICTION OF HIGH COURTS

15.1. We propose to deal, in this Chapter, with the ordinary original civil
iurisdiction of High Courts. To start with, only the three High Courts of Calcutta,
Madras and Bombay were vested with such jurisdiction, exercisable within the
respective limits of the three Presidency towns. However, two important deve-
lopments took place later. On the one hand, certain other High Courts (besides
those in the Presidency towns) came to be vested with such jurisdiction.! On
the other hand, the jurisdiction of the High Courts in the three Presidency towns
came to be curtailed in course of time.2

15.2. As to the other High Courts, it may be noted that in the year 1966,
ordinary original civil jurisdiction was conferred on the Dethi High Court® in
respect of suits of a value of more than Rs. 25.000-. This amount was subse-
quently? raised to Rs. 50,000/- with effect from lst October, 1969.

18.3. In regard to the erstwhile Union Territory of Himachal Pradesh, the
hierarchy of courts was previously regulated by the Himachal Pradesh (Courts)
Order, 1948, issued under the Extra Provincial Jurisdiction Act, 1947, as then
in force. After the Delhi High Court was established,’ such jurisdiction as was
exercisable in respect of the Union Territory of Himachal Pradesh by the Court
of the Judicial Commissioner for Himachal Pradesh was transferred to the High
Court of Dethi, and it was also provided® that the High Court of Delhj shall
have, in respect of the territories ?or the time being included in the Union
Territory of Himachal Pradesh, “ordinary original civil jurisdiction in every suit
the value of which exceeds twenty-five thousand rupees, notwithstanding any-
thing contained in any law for the time being in force”™. The amount of
twenty-five thousand rupees was raised” to fifty thousand® rupees in 1969.

Subsequently, on the creation of Himachal Pradesh as a State in_ 1970,
the High Court of Himachal Pradesh was created as a separate High Court,}
and succeeded to the jurisdiction of the Delhi High Court in relation to the Union
Territory of Himachal Pradesh. That is how the High Court of Himachal
Pradesh has come to be vested with ordinary original civil jurisdiction in every
suit the value of which exceeds fifty thousand rupees.

15.4. Tt would be of interest to note that when the Chief Court of Qudh was
established under an Act enacted by the United Provincts legisiature,!l it was
invested with original civil jurisdiction for the trial of suits valued at Rs. 5 lacs
or above. The relevant section was as follows!! : —
“7. Original Civil Jurisdiction
The Chief Court shall have jurisdiction to hear and determine any
suit or original proceeding of which the value is not less than five lakhs
of rupees and notwithstanding anything contained the section 15 of the
Code of Civil “Procedure, 1908, every such suit or proceeding shall be
instituted in the Chief Court.
Provided that nothing in this section shall affect the provision of
section 24 of the Code of Civil Procedure, 1908.”

This jurisdiction was abolished in 1939.12

Gee para 152 and 15.3, infra.

2Gee para 155, infra.

Gection 5. Delhi RHigh Court Act. 1966,

Delhi High Court (Amendment) Act. 1969,

sSection 1771} and 2). Delhi High Court Act. 1966,

tSection 17(3). Delhi High Court Act (26 of 1966).

tDefhi High Court Amendment Act, 37 of 1969.

BSae par2 152, SUPTA. ..ccoo vrriee torens venes sanid seess

fThe State of Himachal Pradesh Act. 1970,

1Gection 7. Oudh Courts Act (UP. Act 4 of 1925). See Bisensr Bhuvan v. Son of
Madho Singh ALR, 1927 Oudh 59.

UGovernment of U.P. Gazette dated 16th May 1925, Part VII, UP. Act No. 4 of
1925 (Oudh Courts Act 1925),

nowdh Courts {Amendment) Act—-U P, Act 9 of 1939,
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15.5, The juris:diction of the three High Courts in the Presidency Towns came
to be limited with the establishment, at different times, of the City Civil Courts,
in all the Presidency towns. In Madras, the original civil jurisdiction of the
Madn:as High Court' was curtailed by the establishment of the civil court for
the city of Madras in the year 1892, with jurisdiction in respect of suits or
other proceedings of a civil nature not exceeding Rs. 25,000/ in value. The
llmrt_ was gradually raised, untii % was Rs, 50.000- in the year 1955, This
continues to be so up to the present time. The ordinary original civil jurisdic-
tion of the Madras High Court, at present, is only in regard to matters exceeding
Rs. 50,000:- in value.

.. _The jurisdiction of the Bombay City Civil Court, according to the City
Civil Court Act, 1916, was tnitially Rs. 10,000-. It was raised to Rs. 25,000/
in January, 1950 and subsequently raised to Rs. 50.000/-.

In Calcutta, the City Civil Court was established only in the year 1957,
with a pecuniary jurisdiction of Rs. 10.000/-. In regard to certain types of
suits—compendiously described as “commercial causes”—its jurisdiction was
restricted to suits and proceedings not exceeding Rs. 5,000/-. Some other
exceptions werc also made in regard to certain other types of suits which were
not cognisable by this court, but they are not material for the present purpose.
At plgsaeongf the jurisdictional limit of the City Civil Court at Calcutta is
Rs. 50,000/

15.6. So the position in all the five Fligh Courts! which exercise ordinary original
civil jurisdiction is that they try suits exceeding Rs. 50,000/- in value.

15.7. Apart from the above, the High Court of Jammu & Kashmir has ordinary
origina! civil jurisdiction in swits above Rs. 20,000,

15.8. This process of expansion and curtailment of the ordinary original civil
jurisdiction of High Courts has been accompanied by an interesting debate as
to the utility of such jurisdiction. The argument in support of ordinary original
civil jurisdiction of the High Courts has been that the administration of justice
at 1his higher level is of a better quality and that it alse inspires more confi-
dence in the litigating public. There, however, is also a contrary view, which
is gpposed to the ordinary original civil jurisdiction of the High Courts on
the ground that it is more costly and cumbersome.

15.9. The question which has called for examination is whether the ordinary
original civil jurisdiction of the High Courts should be retained or not. In the
casz of the Calcutta High Court. this question was referred for consideration
to the Judicial Reforms Committee for the State of West Bengal (Trevor Harries
Committee). The Committee recorded its conclusion thus :

“After giving the matter the fullest consideration ............... that the
criginal side of this court should not be abolishzd in its entirety. We are
convinced that there is a genuiae demand for it, particularly in the commer-
cial community and its ab~ltion would be a real foss to the litigant pubtlic
of Calcutta.”2

The Law Commission of Inwia, presided over by Shri M. C. Setalvad, also
took the same view in its 14th Report?

15.10. We do not propose to suggest any change in the matter. We may note
that there is already a move to enhance the lower pecuniary limit of some of
the High Couris to Rs, 1 lac. In view of the lower purchasing power of the
rupee, this approach has much to commend itself.

15.11, We have, while dealing with the question of delay in the trial courts, made
certain suggestions in the 77th Report? with a view to cutting short  delays,
While some of those suggestions pertain only to the subordinate courts, many
other suggestions, such as the desirability of recording statements of the parties
under Order 10 of the Code of Civil Procedure before the framing of issues,
would cquatly hold good for the trial of original suits in the High Courts. Those
suggestions made in the 77th Report, if adopted with such modifications as
may be called for in regard to proceedings in the High Court can, in our opinion,
go a long way in cutting short the time taken for the disposal of original swifs
m the High Courts.

TPara 152, 153 and 155, supra.

3See 14th Report. Note 1,

Law Commission of India, 4th Report, Vol. 1, pages 117-118, para 12 to 14,
77th Report.




CHAPTER 16

EXTRACRDINARY ORIGINAL CIVIL JURISDICTION OF HIGH
COURTS: WRITS

I. GENERAL

16.1. Besides ordinary original civil jurisdiction.! High Courts have extraordinary
original civil jurisdiction, derived from a number of sources. These sources
include the Constitution,? the Code of Civil Procedure, 19083 the Letters Patent,?
and other laws or instruments having the foroe of law.’

16.2. Occassions for the exercise of such jurisdiction® may arise when a suit or
proceeding is withdrawn by the High Court for trial beforc itself, under ihe
Code of Civii Procedure, 1908, or when the suit or proceeding is transferred by
the Supreme Court from another court to the High Court under that Code.?
By (he Letters Patent® also, certain High Cousts in exercise of their extraordinary
original civil jurisdiction, arc empowered to remove any civil case from a court
subordinate to them and cause it to be tried and determnined by themselves,

II. WRITS : NATURE AND VOLUME

16.3. The most important species of extraordinary original civil jurisdiction of
the High Courts that has assumed importance in recent times is the jurisdiction
to issue “writs”. Before 1950, the power to issue a writ as such was vested
only in the three High Courts for the three presidency towns,—though there wery
certain statutory provisions conferring on other High Courts the power to grant
substantially similar relief. After 1950, under Article 226 of the Constitution,?
power has been expressiy conferred on all High Courts to issue, inrer dlia,
directions in the nature of writs for the specified purposes. We are here con-
cerned not with the details of the purposes for which writs can be issued, but
with the breadth of the jurisdiciion.

16.4. With the increase in the socio-economic and welfare activities of the Siate
and the growing awarcness of the citizen as to his rights, Article 226 of the
Constitution assumed sipgular importance m our system of administration of
justice. 1t empowers every High Court, throughout the territories in relation to
which it exercises jurisdiction, to issue to any person or authority, including, in
appropriate cases, any Government within those territories, dircctions, orders or
wrils, including writs in the nature of habeas corpus, mandamus, prohibiion,
guo warranto and certiorari or any one of them for the purpose mentioned in
that Article. With the passage of time, the institution of writs has been on the
increase. The relevant Appendix!® to this Report shows that the pendency of
writs has substantially increased. Taking an all-India view, the total number
of writs pending in afl the High Courts as on December 31, 1977, was 134639,
as against 122009 pending on Ist January, 1977. There is, thus, an increase
of 12630, representing a 10.35 per cent increase in 1977 over the previous year.
The existing strength of judges of the High Courts is obviously not sufficient
to clear the backlog and at the same time to deal satisfactorily with the increasing
institution. This shows the imperative need for the appointment of additional
and ad hoc judges to tackle the problem,—a matter which we have already dealt
with.!t Here we confine ourselves to the ways and means that may be adopted
to expedite the disposal of writ petitions. What we propose to indicate will be
a general pattern

IChapter 15. supra.

Sarticles 226-227, of the Constitution,

¥a) Section 24(1XbMii), Code of Civil Procedure, 1908,

() Section 25, Code of Civil Procedure, 1908.

‘E.g. Letters Patent, clause 9 (Allahabad), clause 13 (Calcufta) and s0 on
$See Chapter 2. supra.

%See para 16.1, supra

TSection 25(1), Code of Civil Procedure, 1908,

Para 16.1 supra

Para 16.4, infra .
WAppendix refating to figures of institution ete., Table IV.
UWChapler 3, infra
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1. PROCEDURAL DELAYS IN WRITS : SERVICE

Service of notice 16.5, One of the causes of delay in the matter of writ petitions is the difficulty

and recommenda-
tion,

Service matters.
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tions.

Show cause notice.

Order of dismis-
sal.

in getting service effected on the respondents. In most of the writ petitions,
apart from the other respondents, the State Government or the Central Govern-
ment too js a respondent. Whatever steps may be taken to expedite the
servicz on other respondents, we may mention that so far as the State Government
or the Central Government is concerned, in some of the High Courts the Advocate-
General accepts service of the nolice on behalf of the State Government, and
the Central Government Standing Counsel accepts service of motice on behalf of
the Central Government. We are given to understapd that this procedure has
worked well, and has resulted in the climination of delays.

We suggest that the feasibility of adopting this course in other places might
also be considered by the State Government and the Ceniral Government. It
may be added that the adoption of this course would necessitate increasing ihe
strength of the staff of the office of the Advocate-General and the Central Govern-
ment Standing Counsel.! Looking to the advantage which would accrue, no one
should grudge the increase in the expense on that score.

16.6. In service matters, especially thosc relating to seniority, it has been often
noticed that in addition to the Government, quite a large number of respondents
who are interested in the subject matter of the writ petition or who are likely
to be affected by the order on the petition, are also impleaded. Individual service
of such respondents takes a fot of time. Quite often, by the time the notice
of the writ petition issued by the court reaches at the address given, the official
is transferred and the notice comes back with the rcport that the official is no
longer at that station. To avoid this difficulty, we recommend that instructions
may be issued to the various departments of the Government that so far as court
notices are concerned, they should, instead of being sent back to the court with
the above report, be re-directed to the new station of posting of the official
concerned. It is obvious that the department would know the exact place at
which an oificial is posted at a particular time.

16.7. 1L is not uncommon to come across writ petitions which are lengthy and
prolix, cven though the facts relevant to the points that call for decision lie
within a narrow compass. It would facilitate quick disposal of writ petitions on
the date of preliminary hearing as well as that of final hearing, if the writ petition
is accompanied by a chronological statement of facts mecessary for the purpose
of the relief sought by the petitioner. This may be provided for in the rules.?

16.8. There are many petitions under article 226 of the Constitution which are
dismissed at the preliminary stage by the High Court with a one-word order
«dismissed”. Quite a number of these orders are reversed on appeal and the
cases are remanded to the High Court for disposal. All this eatails unnecessary
wastage of time and also leads to duplication of work. We arc of the opinion
that a substantial number of writ petitions can be disposed of at the preliminary
hearing it a notice is issued fo the opposite side to show cause why the writ
petition be not admitted. The result of issuing such a notice is that fresh light is
thrown on many of the allegations of fact which otherwise remain uncontroveried.
Some new facels of law, not mentioned in the petition, may also be brought to
the notice of the court in the retum. All this helps the court in deciding whether
the petition should or should not be admitted for regular hearing. Experience has
also shown that as a result of show cause notice, the area of controversy
becomes so much narrowed down that the parties agree t0 some quick solution
of the controversy at that stage itself, These aspects highlight the utility and
advantage of a show cause notice in appropriate cases. 1t is, however, essential
that the show cause potice is made returnable by an early date, so that the
provision regarding interim relief is also not abused. The High Court would
also be on a much firmer ground in dismissing a writ petition if it does s0
after issuing a show cause notice.

169, Apart from the above, we are of the opinion that the High Court, while
dismissing a petition under article 226 of the Constitution, shgulgl record a
short order, giving its reasons for not admitting the petition. This is necessary
to enable the pefitioner as well as the Supreme Court, in case the matter 1s

For action by State Governments and Central Government,
SFor rules.
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taken up before it, to kmow what considerations have weighed with the High
Court in dismissing the petition. The need for such an order is all the more
great in writ pititions because, unlike in an appeal, in a writ petition there is
generally no reasoned decision of a subordinale court.

16.10. Rules of the High Court should also specify the time, — as has already
been done in many of ihe States,—during which counter-affidavit or the affidavit
in opposition should be filed by the respondent. In our view, such time shouid
not exceed three months from the date of the service of notice of admission
of the writ. However, if sufficient cause is shown by application in writing
made before the expiry of three months, the court may further exiend the
time for a period generally not excceding one month. The respondent must, in
every case, serve an advance copy of the counter-affidavit on the petitioner or
his coumsel. The Registry should refuse to accept the counter-affidavic if it
is filed beyond three monihs or without obtaining an exiension of time for
the purpose from the court or without serving an advance copy on the petitioner
or lus counsel.

16.11. If the counter-affidavit is oot filed within three¢ months or within the
exiended time, the case should be listed for hearing without counter-aflidavit.
The respondent shall not be entitled to file counter-afidavit after the expiry of
the period mentioned above (original or extended) without express permission ot
the court. An advance copy of the counter-aftidavit should be served on the
petitioner or his counsel betore the same is filed in court.

16.12. Rules of the High Court should also provide for filing a replication, if
any is desired lo be filed by the petitioner or if the court considers it necessaty.
Time for this purpose may be prescribed by rules to be four weeks from the
date of service of copy of the counter-affidavil,

IV. WRIT PETITIONS : HEARING

16.13. Afler the matter is complete in terms of the aforesaid rules, the writ
petition should be included in the ready list of cases published by the courl in
chronological order according io ils dale of institution, except where the petiuon
has, for sufficient reason, to be listed for a fulure daie. The writ petitions which
belong to a class needing priority, as bas been indicated elsewhere,! would not,
bowever, have (o siand in queuc. Apart from that, the daily list should be
prepared strictly in the order in which the cases appear in the ready list, subject,
of course, to the order of the coust as to aclual date in any matter.

16.14. As recommended by us in the case of regular first* appeals, a concise note
of argumenis should be filed in writ petitions before the date of hearing. 'The con-
tenis of the note of arguments and Lhe time of ils filing should be the same as in
the case of regular first appeals. 1t would not, however, be necessary 10 file such
note of arguments in peiitions for the issue of a writ of habeas corpus, as these
petitions stand in a class by themselves. This apart, the reasons which weighed
with us in suggesting filing a note of argumenls in icgular first appeals equally
‘hold good for writ petitions.

16.15. We have indicated above only a general patiern of rules’, Howcver, it
would be open to each High Court to frame or amend its own rules with such
changes or variations as may be found to be necessary. The object of the rules
should be to obtain a regulated procedure conforming to the principles of
natural justice, at the same time securing quicker disposal of the writ petitions.
The rules! will be efficacious and purposeful only if their observance is
scrupulously adhered to.

V. BENCHES FOR DECIDING WRIT PETITIONS

16.16. It is the general practice in High Courts 10 have scparate writ benches,
but it is necessary that their sittings should continue for a reasonable length

of time.

1See Chapter 7, supra.
Para 6.19, supra.
Wara 16.4, supra.
‘Para 16.4, supra.
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Grouping of writ16,17. While dcaling with civil appeals' we have pointed out the necessity of
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rouping of appeals involving the same question of law. This is all the more
umportant and necessary in the case of writ petitions. Very often, a nuraber of
writ petitions are filed in respect of the orders of administrative tribunals, involving
not only the same point of law, but also the same or similar facts The grouping
of all such petitions by the Registry will very much help in the quick and
satistactory disposal of these cases.

16.18. 1i has also been observed that writ petitions raising a particular question
are not listed by the office for hearing before the bench, simply on the ground
that other petitions of the same nawre are likely o follow. This is not a
correct praciice. Normally, unless there are some special features, it will be
more conducive 1o better administration of justice if such a petition, when filed,
is given precedence,—if need be, with the permission of the Chief Justice, and
put up for decision in accordance with law. The chances of further or more
petitions of the same or similar pature are thereby eliminated or minimised,
in case the pelition is dismissed. On the other hand, if the petition succeeds,
1t is possible that the department or authority concerned may take suitable action
without further loss of time and harassment to persons similarly aggrieved.

V1. DISPOSAL OF WRITS

16.19. The writ is basically an expeditious remedy and the decision of the writ
petition should normally be as quick as possible. The Writ Rules of the High
Courts should be framed wiih that object in view. Having regard, however,
o the exiensive field that is covered by Article 226 and the nature of contro-
versies that come up for decision before the court in these proceedings, wo are
of the view that the writ petitions should normally be disposed of within a year
trom the date of their imstitution, as suggested elsewhere in this Report.?

16,20, 1t would be scen from the scheme of the Writ Rules recommended by us
that for the expeditious functioning of the writ court very prompt and whole-
hearted co-operation of the Government and its various Departments is necessary.
Without such co-operation, the very purpose underlying article 226 of the
Constitution would be frustrated. We, thercfore, suggest that special attention
be paid to this aspect at the Governmental level, and necessary instructions be
issued (0 the various departments. It is only then that the problem of arrcars
and {urther accumulation of writ matters in courts can be tackled with any
measure of success.

‘Chapters 4 and 5, supra.
*See para 1.29, supra,



CHAPTER 17
JURISDICTION UNDER SPECIAL ACTS—TAX CASES
I. THE PRESENT POSITION

17.1. A number of special Acts confer jurisdiction on the High Courts.! Ta an Iatroductory.

earlier Chapter? we have referred to the purisdiction exercisable by the High
Courts in appeals under special Acts. Tn this Chapfer, we propose to deal with
one important species of jurisdiction under special Acts, namely, jurisdiction in
regard to matters relating to taxation. We are, in this context, primarily con-
cerned with direct taxes.

Taxing statutes, as is well known, undergo changes more frequently than
legislation on other subjects. Tt is obvious that as the pattern of taxing law
changes, the pattern of litigation in proceedings concerned with the decisions of
income-tax authorities would also change. Tax planning, in the sense of
planning one's affairs so as to legitimately avoid tax, is also now a familiar
phenromenon. 1In this process, the complexity of the questions that come up
for determination before various appellate authorities under the direct tax laws
increases. Thus, taxing statutes. complicated and technical as they nsnoally are.
require continual concern with them for acquiring and maintaining reasonable
familiarity with their provisions. Jurisdiction under these laws has. therefore.
an interest and importance of its own.

17.2, Authorities administering the direct tax laws have large powers, but an
important restraining influence i3 the review of their decisions by appellate
anthorities functioning under those laws. The Income Tax Act and other Central
laws relating to direct taxes provide a machinery for appeals. There is a whole
hierarchy, starting with the Appellate Assistant Commissioner and ending with
the Supreme Court. The first appeal lies generally to the Appellate Assistant
Commissioner,

The Finance (No. 2) Act (19 of 19773 now makes provision fgr dirnosal
of appeals by the Commissioner (Appeals). From the decisions of the income-tax
authorities mentioned above, an appeat lies? to the Income Tax Appellate
Tribunal.3

In certain cases, there is an alternative avenue by approaching the
Commissioner of Income-tax, butr we are not concerped with that.

In this hierarchy of appeals, the final authority on facts is the Income
Tax Appellate Tribunalf while the High Courts, and. in certain cases, the
Supreme Court” can be approached on questions of law. Jurisdiction of the
High Court, as the law stands at present, is advisory (being exercisable on a
reference made by the Appellate Tribunal). To the High Court, the Appeltlate
Tribunal can make a reference on guestion of law. From the judgment of the
High Court delivered on such reference. an appeal lies to the Supreme Court
on a certificate of fitness for appeal granted by the High Court?® or on special
leave granted by the Supreme Court.5-10

17.3. This jurisdiction has been extensively resorted to, as would appear from Volume of

the statistics on the subject. )
A Jarge numbsr of matters before the High Court consists of references
made to it by the Appellate Tribunal under section 256 of the Income Tax Act.

"Chapter 2. supra.

Chapter 9, supra.

*Finance {No. 2} Act (29 of 1977). section 39 and Fifth Schedule.

*Section 253, Income Tax Act, 1961,

*Brieflv referred to as the Appellate Tribuna).

$Rameshwar Prasad Bagaln v, CLT., UP., ALR. 1973 SC 182, 185 para 10
"Sectian 261, Tncome Tax Act, 1961.

Mection 261, Income Tax Act, 1961.

*'C.LT, v, Arunachalam Chettiar, 23 1T R, 180, 185; SC: AIR 1953 SC 118. 121

para 8.
Warticle 136, Constitution of Tndia.
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1961, or under substantially similar provisions in the other central enactments
relating to direct taxes, or in certamn state enactments relating to sales-tax and
other indirect taxes.

It would appear! that on the 1st January, 1977, 12,133 Income Tax refe-
rences and applications were pending in the High Courts, and during the year
1977, 6289 such references and applications were instituted, During the same
year, 3195 such references and applications were disposed of by the High Courts.
At the end of the year 1977, 15227 such references and applications were pending,
The disposal, counted as a percentage of institution, was 50.8 per cent in the
case of such references and applications. Barring the disposal rate in regard
to election petitions, during the year 1977, this rate of disposal as a percentage
of institution represents the lowest disposal rate of various types of cases during
the vear 1977.

II. VARIOUS ALTERNATIVES

Need for devising 17.4. This is hardly a satisfactory situation. We have to devise ways and means

ays and geansiso as to ensure that not only the arrears of references pending in the High

sal. PO Courts are cleared, but also that the number of referenoes disposed of by the
High Courts in a vear is commensurate with the number of references made to
the High Court during that period. . Care would have, therefore, to be taken
that as far as possible the number of references disposed of is not less than
those made to the High Court in a year. It is apparent that the early disposal
of references in tax matters is of importance, both from the point of view of
the assessee and from the point of view of the State. So far as assessees are
concerned, they would, by and large, be interested in the early disposal of
matters relating to their tax liability and the extent of such liability. As regards
the State. its interest in the recovery of revenue and avoidance of delay in such
recovery is so obvious that it hardly needs any dilation.

Need for certain 17.5. From the figures to which we have referred above? it is evident that
measures to deal concerted efforts are needed to—

ith delay i - . : : ; i
:;rd tf,aym;';ti?n (a) increase the strength of judges in the High Courts to deal with
matters. taxation references: and

(b) coenstitute separate benches in High Courts wherever the volume of

work so justifies, for disposing of tax cases.?

On the question whether any structural or procedural changes are needed
in the machinery for finally determining questions arising in taxation matters.
considertble labour has been devoted in the past to examnning varous
alternatives.4

Separate Benches 376, One way of expediting the disposal of income-tax references and of pre-
venting accumulation of arrears in such matters is to constitute one or more
separate Benches in the High Court to deal with such references, dcpendmg
upon the volume of work. Tt is also plain that to get the optimurn drs:posal.
we should put those judges on such Benches as have some grounding in the
subject. ‘The constitution of a separate Bench for the dtsr.\osa] of tax cases
might necessitate an increase in the strength of Judges. TIn view of the fact
that delay in the disposal of tax matters impinges upon the revenue, the burden
on the exchequer which would fall as a result of the increase in the strength of

judges should not be grudged.

Central Tax 17,7. One of the questions which has attracted attention in the matter of tax

Court. cases is the creation of one or more Central Tax Courts. This question was con-
sidered by the High Courts Arrears Committee presided over by Mr. Tustice
Shah. which expressed its view against the creation of such courts.” The Law
Commission. in its 58th Reports also considered the pros and cons of the
proposal to create such a Court and ultimately came to the conclusion that
the idea of 2 National Tax Court could not be recommended.

Ministrv of Home Affairs, Department of Justice. letter No. 36/1/1978-Tustice (M},
dated 2nd June, 1978, Table V. item 9.

Para 173, supra.

See also para 17.9, infra.

Para 176 to 17.17, infra.

SHigh Courts Arrears Committee Report {1972). page 69, para B1-82,

Taw Commission of India. 58th Report (Januarv. 1974), pages. 72-71, para 612 to

6.18.
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17.8. As against the above, the Direct Tax Laws Committee (more popularl 1ats
known as the Chokshi Committee), in its Report of September 1978 has recomy éw&om; a&.
mended the creation of a Central Tax Court with Benches at Ahmedabad, mittee.
Bombay, Calcutta, Delhi, Kanpur, Nagpur and Madras. According to the
Committee each Bench of the proposed Court should consist of two judges.
Highly qualified persons should be appointed as judges of this court from among
persons who are High Court judges or who are eligible to be appointed as High
Court judges. According to the Committee, in the matter of conditions of
service, scales of pay and other privileges, the judges of the Central Tax Court
should be on par with High Court Judges.! Such courts, in the words of the
Committee, “will be special kind of High Courts with functional jurisdiction

over tax maiters and enjoying judicial independence in the same manner as the

High Courts”. The Committec has also recommended that the jurisdiction of

the Central Tax Court should be appellate, and not advisory. As such, appeals

on questions of law would le to the Central Tax Court and it would not be
mecessaty to make a reference as is being done under the -xisting law to the

High Courts. The Committee was conscious of the fact that implementation of

this recommendation mav necessitate amendment of the Constitution and that
might take time. The Committee has accordinely suggested the desirability of
comstituting, in the meanwhile, special tax Benches in the High Courts to deal

with the large number of tax cases bv continuous sitting throughout the vear.

The indees to be appointed to these special Benches. m the view of the Committee
should be selected from amongst those who have special knowledge and
experience in dealing with matters refating to direct tax laws.

. CENTRAL TAX COURT AND TAX BENCHES

¥79, While we are in agreement with the view of the Chokehi Committee? that preference of this
there should he a continuous sitting of the tax Benches in the High Courts it Commision for
the volume of work so watrants3 and also as to the desirability of deputing Yiew taken by ear-
those judoss on such Benohes as have a grounding in the tax laws. we would. fior Commiseion,
as regards its proposal for creating a Central Tax Clourt. express our nreference

for the view taken bv the Hish Courts Arrears Committee nresided over bv

Mr. Tustice Shah and bv the Law Commission in its 58th Revort. in so far as

they arrived at the conclusion against the formation of the Central Tax Conrt 4

The main reason which weiched with the Choksh® Committer in recommending

the establishment of a Central Tax Court waa the nability of the High Courts

to cope with the number of references which were made to them under the

tax laws.

Tn onr view. low disposal of references relating to direct tax lawe can
he adeaquately remedied by resorting to continuous sitting of tax Benches in the
Hioh Courfs where the volnme of work so warrants.  Tn High Courte where there
are not sifficient number of tax references. the tax Bench can have a continnous
<tting til] all the readv tax matters are disposed of. As mentioned earlier?
the view of the Chokshi Committee iz baced on the assumption that a constitu-
tional amendment is required. :

17.160. We are not in favour of too freqnent changes of the Constitution. The Frequeni eonstity-
Constitution is onr bacic law and there shonld be a resort tn amendment of ife tional changes not
provisions only in exceptional situations of the most compelline patnre. Amend- tavoured.

ment of the Constitnfon iz not the answer to mest the general rmn of adminis-

trative and other difficulties. There ic ap element of sanctitv ahous tha nro-

visione of the Conetitntinn and althanoh we dn not sneeest that they be canonised

or given a stamn of deification we are averce tn suegesting chanoes of the con-

stitutional provisions with a view to taking us out of every diffirulty. fancied

oT genuine.

1111, Another reacon which har also weiched with ds in  acreeino with the Inconvenience to
conclusion of the Hich Conrte Arrears Committee® and the Law Commissing assessees.

in ite 58th Repnrt? is the inconvenience to which the assessees wonld be snb-

jected if, when thev feel aggrieved. they have to go ontside their State in _appeal

Wyirect Tax Laws Committee Report (September 1978). pages 173175 mara Y610
to 11622,

Wira 178 supra.

Ree alee para 115, supra

warn 177 supra.

"ara 17TR pra.

are 179 cupra.

Para 17.9. supra.
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or teference againsi the order of the Appeilate Tribunal, It is plain that
according to the Report of the Chokshi Committee,! the proposed Central Tax
Court would not function in all the States. ‘This would make it necessary
in quite a number of cases for the assessees to go to other States for approach-
ing the Central Tax Court.

Conflicting  views 1712, It is, no doubt, true that the disposal of rcferences by the various High

unavoidable. Courts scmetimes results in different and conflictine views,” This in the very
nature of things. cannot be helped. ¥t howover, necds to be mentioned that as
stated elsgwhere? the Apnellate Tribnnal? is emnowered to make a reference
direct to the Supreme Court of a question of law, if the Tribunal is of the opinion
that, on account of a conflict in the decisions of High Courts in respect nf any
particular question of law, it is expedient that a reference should be made direct
to the Supreme Court.

IV. SUBSTITUTION OF APPEAL FOR REFERENCE

Substitution of ap- 1713, A view hag also been expressed that the nresent procedire of the Appellate

peal for reference. pen a1 making a reference 1o the Hich Conet chonld he dons avm;’pewith.
and, instead of that, an appzal should le to the Fioh Conrt against the order
of the Tribunal nn 1 question of law or a substantial ouvestion of law. The
position. as already noted? is that an apmeal lies from the Tncome Tax Authority
concerned to the Appellate Tribunal on a question of fact as well as law?,
The finding of the Avpellate Tribunal on ouestione of fact i« final5 n
case. however, the ascessee of the deoarment fesle asarieyad with remard to
the findina of the Avppellate Tribunal on a awestion of law. it can file an
anplication to the Appeilate Tribunzl vnder section 256(1) of the Tncome Tax
Act. 1961 within the prescribed time. for a reference {o the High Court on the
question of Taw arising out of the order of the Tribunal? 1f the Appellate
Tribunal finds, after issuing notice to the opposite party, that a question of law
arises out of its order, it draws up a statement of case and refers to the High
Court the formulated question of law. .

It the Apnellate Tribunal declines to make a reference to the High
Court, it is open to the apgrieved person tn applv to the Hich Court under
sub-section (2} of section 256 of the Income Tax Act for an order directing the
Appellate Tribunal to make , o reference to the High Court regarding the
question of law about which the Tribunal had declined to accede to the praver
of the applicant. The High Court in such application can, after hearfng both
the parties. make an order if the circumstances of the case so warrant. directing
the Appellate Tribunal to refer the aquestion of law to the Hish Court. Tn
pursuance of the order of the High Court the Avpellate Tribimal draws up a
statement of case and refers the formulated question to the Hich Court,

Advantage ot ap- 17.14. The advantase of doine away with the reference. and substituting in jis

peal. ‘place a risht of appeal. is that the Hime spent hefore the Apvellate Tribunal
in proceedings for referrine the auestion of law to the High Court would be
saved. Tt would also obviate the necessity of filing applications under sub-
section {2} of section 256 of the Tncome Tax Act? in those cages in which the
Apreflate Tribunal has declined to make a reference about a question of law
‘to the High Court,

Advantage of re- 17.18. A< acainct the above. the advantage of adhering to the present system of
ference. treference ie that the time soent at the hearing of the reference i« much tess.
kompared with the time which the hearine in the High Court would take if
the matter is taken up before it by wav of appeal. Tn a reference, +he High
Court has before it the statement of the case drafted bv the Appellate Tribunal.
The statement of the case containe all the relevant facts, and n most cases
1 ic 2 statement which is apread to bv hoth the parties to the case. The state-
ment of case. as already mentioned® formulates the auestion of law which has

Para 179, swnora

Mee nara 1717 infrg.

ection 256, Tncome Tax Act. 1961,
Para 17 2 supra

ection 7531, Tncome Tax Act
Para 1.2 ceupra.

*Section 256(1. Income Tax Act, 1936,
Para 17.12. swpra.

¥See para 17.12, supra,
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1o be answered by the High Court. At the time of the hearing, the High Couit,
after looking at the statement of case, siraightaway proceeds to hear arguments
wn the question of law, As against the above, i the event of an appeal,
the High Court would have to cull out the necessary facts from the order of
the Appellaie Iribunal and also to find out the question of law which would
arise. This would result in greater time being spent at the time of hearing,
We may state that both the High Courts Arrears Commitiec and the Law
Comumission in its 58th Report have dealt with this question.
17.16. The High Courts Arrears Committee presided over by Mr. Justice Shah
observed in this respect as under! ;—
“43. This procedure under our adminisirative syslem s entgely
archaic and is capable of being an instrument of great injustice
“It would be wise to do away wih all complicated provisions relating
to the application for sialing a case either under the order of the Tri-
bunal or the High Court or the Supreme Court and to confer upon the
aggrieved litigant a right to appeai from the order of the Tribunal on
questions of law, on points raised and/for argued before the Tribunal.
1t would be necessary io impose certawn resirictions on the exercise of
that right—
(a) that the appeal shall lie only on questions of law raised
and/or argued berore the Tribunal; and

(b) that absence of evidence to justify a finding or a perverse
finding be deemed a question of law.”

1747, The Law Commission, 1n 1ts D3t Repori, observed as under< ;—

"6.13. In regard 0 the presenl provisions relaumng o the reference
proceedings, incre “appears 10 be almost complete unanimity for deleting

View of Shah
Committee.

View of Law
Commission (58th

wem and for subsbiuon Ol an appeal in waelr place;, and thus trend oI Reporth

opiton can be well appreciaied, pecause it is comunon experience thal
the procedure of reterence, at present contempiaied by section 256, is
dilatory and serves no sigoiicant or imporiant purpose. We ought {0
add that if proceedings relauing to relerence are omitied irom section
236, 1 is certain thar tne decisions ot the Income lax Appeiiate Iribunal
would naturailly be more elaborate ana copiorm 1o the Lradutional
requirements of appeliate juagmeni. We aire, Lherefore, saiished ihat
the present provision about reterence should be deleted, We shali deal
laier with the question of the procedure io be substituted in theiur place.”
“6.23. Iherciore, having carciully exammed this problem, we are
satislied thal the villy reasobabie solution, which may tend 1o make the
disposal Ob laX mailels W0M€ s>dusiaciory and expeditious, would be to
delele the presemy provision reluly o reiereénce (sectn 2>8, income Tax
Act) apd 1o proviae ior an “appedl agains, e deciswan of the income Tax
Appetiale 1nounai on & subswublal  quesiod of law mstead of pp a
sumple quesiion of law, as alL presenl, aid aiso 10 provide thap agamst
e appeudaic decision of lhe rugn Cowt, it shouid be open io the
aggricved parly Lo move the >upteme Court with a ceriificate of the High
Court thai 1he case nvolves a substaniiai  quesiion of law of general
unporance wiich needs 0 be decided Dy ihe Supreme Court.”

17.18, It may also be mentioned thai if on an application made under section 2356,
the Appeilale irbunal is of the opumion tnai on account of a conflict in the
decisions of the tiigh Courts in respect of any parucular question of law, it is
expedient thay a reierence should oc made diurect Lo ine >upreme Court, the
Appellate Tribunal may draw up a slalement ot tie case and refer it through
iis President direct to the Supreme Court.d-+

17.19, Since the matter about the substitution of appeal in place of reference
against the order of the Tribunal has atready been dealt with® by the High
Couris Arrears Commitice and the Law Commission in its 58th Report, sent
in 1974, we do noi propose to say anything further in the matter,

'High Courts Arfrears Commitiee Report {1972), page 60, para 43.

“haw Commission of India, 58th Report (Structure and Jurisdiction of the Higher
Judiciary), para 6,13 and 6.23,

8Section 257, Income Tax Act 1961,

$See also para 17.11, supra.

Para 17,15 and 17.16, supra.

Dirgct refe(r:ence
to Supreme Court
t”P; the Appellate
ibunal,

No further com-
ments.



CHAPTER 13

APPEALS TO COURTS SUBORDINATE TO THE HIGH COURT
L. CIVIL AND CRIMINAL APPEALS IN SUBORDINATE COURIS

Civil appeals in 8.1 First appeals in the courts subordinate to the High Court constitute an
subordinate courts. important stage of litigation in quite a jarge number of cases. In order to cut
short the chequered course of litigation, ome of the major steps which will
diave to be taken would be 1o reduce the time comsumed ior the disposal ot
appeals in the courts subordinate to the Migh Court. The chart given on

page No. 71 indicates the number of appeals pending at the district level in
the various States in the country in 1978.

Criminal appeals 18,2, The chart given on page No. 71 also indicates the number of criminal

to  subordinate appeals and revisions pending in the Sessions Courts in the various States during
courts. the year 1978,

Forum of civil ap- 183, So far as civil appeals from decrees passed by the trial courts are cop-

peats and crimi- cerned, they lie to the High Court or the District Judge or the Subordinate

nal appeals. Judge, by whatever name he is described m the Siate, depending upon the
;aluau‘on of the swit as provided in the Civil Court Act ig force in that particular
tate.

Criminal appeais lic to the Court specified in the Code of Criminal
Procedure.

Any person convicted on a irial held by a sessions judge or an addi-
tional session judge cap appeal to the High Court. Any person convicied on
a trial held by any other coury in which a sentence of imprisonment for more
than 7 years bas been passed can appeal to the High Court,

Any person convicted on a trial held by an Assistant Session Judge or
a Metropolitan Magistrate or a Magistrate of the first or the second class may
appeal to the court of session.! There are certain limitations as to appeals in
petly cases.?

Appeals againsg a sentence on the ground of its inadequacy and appeals
against acquittals lic 1o the High Court, subject to certain conditions.?

IL PECUNIARY LIMITS OF APPELLATE JURISDICTION OF THE
DISTRICT JUDGE

Present law. i84. Coming more specifically to the pecuniary limits of the appellate jursidic-
tion of the District Judge, we may state that the limits of such jurisdiction vary
from State to State.! For example, the appellate jurisdicion of the District
Judge in Gujarai, Himachal Pradesh, Kerala and Rajasthan is Rs. 10,000/
In Andhra Pradesh, it is Rs. 15,000/-, but a proposal to raise it further is stated
W be under conmsideration. In Maharashtra’ according to the Bombay Civil
Courts Act, 1869, the appellate limit has been raised to Rs. 25,000/-.

Need for change 18.5. The regulation of appellate jurisdiction on the basis of valuation is sound
in valuation. i priociple, but it has to be kept in mind that the amount for the purpose of
jurisdiction has to be fixed according to the conditions as they prevail when the
fixation is made; and such amount ought to be revised with the changing con-
ditions. As far back as 1949, the High Court Arrears Committee,S set u;_n_by
the Government under the Chairmanship of Mr, Justice S, R, Das for enquiring

1Section 374, Cr. P.C, 1973.

tSection 376, Cr, P.C., 1973,

"3ections 377 and 378, Cr. P.C., 1973,

iSee Appendix 1.

8For details of appellate jurisdiction of District Judge, see Appendix 1,

*High Courts Arrears Committce Report £1949), gquoted in 14th Report, Vol 1,
page 370, para 12

70



Position of Institution, Disposal and Pendency In Criminal and Civ

il Courts During 1976, 1677 and 15t Half Year of 1978.

Institution Disposal Pendency as on
1-1-76 to_1-1.76 to 1-1=-77to 1-1-77 to 1-1-78 to 1-1-76 to 1-1:76 to  1-1-77 to 1-1-77 to 1-1-78 t0 30676 31-12-76 30-677 311277 30-6-78
30-6-76 31-12-76 30677 31-12-77 30-678 30676 31-12-76  30-6-77 31-12-77 30-6-78
1 2 3 4 5 6 7 8 9 10 11 12 13 14 15
CRIMINAL
Sessions Courts
Originat . 31,267 62,920 36,791 92,763 53,258 25,769 53,955 34,899 89,838 52,338 60,264 64,548 66,716 67,992 68975
Revision . 19470 37,401 16343 36,848 21,210 18,542 35,553 17,272 35920 19938 19,552 19,235 18,035 19,841 21,104
Appeals 33,878 79,853 34750 71,990 34,082 30,377 64,436 34960 71,741 32,9096 38,035 42,008 41,620 42,103 43,184
TOTAL . 84,615 1,71,174 87,884 2,01,601 1,08,550 74,688 1,53,944 37131 197459 105272 117,851  1,25885 1,26,371 1,29936 1,33,263
Magisierial Courts
Police challans 28,96,670 58,96.900 25,54,903 49,55,268 24,31,578 26,85,136 56,89,229 26,21,523 50,83,161 22,46,893 26,14,391 27,32,279 26,40,119 2575815 27T,57,897%
Complaint
cases o 13.18,638 27,00,166 11,61,536 23,56,547 11,19,(C1 12,53,847 25,05,J5C 11,€4,636 22.7.2:3 11,011,522 169,226 17.29,8¢¢ 17,08,729 17,78,975 17,86,328
TotaL » 42,15,308 8597,066 37,16,439 73,02,235 35,60,579 36,3883 8194419 37.8€,3€2 73,8C414 33,58d15 42,23,617 44,72,145 4348.358 43,54,750 45,44,225
CIVIL
Original side
Regular Suits 4,53,004 9,26,851 4,57,592  9,76,634 4,79,245 41,2.6(4 912,121 426800 923,747 431,700 13.4C.ECT7 13,17,82) 13,37.9€6 13,70,(71 14,17,002
Miscellancous
cases . 5.86,352 12,89,583 5,75,068 12,92,314  5,95(C7 542,359 12,48,55¢ 5,63,683 12,73,(21 574,945 719,263 7,18,225 7,31,506 7,39,915 12,14,196*
ToraL . 10,39.355 22,16,439 10,32,660 22,68,948 10,74,252 9,85,((3 21,6C,715 1000483 21,5¢,7¢8 10,06,645 Z0,(0,C70 20,36,046 20,69,872 21,09,986 26,31,198
Appellare Side
ar  ap-
. 61,596 1,27,051 63,574 1,36,901 66,284 54,980 1,22,071 62,312 1,32,922 64,140 1,37.710 1,34,659  1,36,363  1,39,086 141156
Misecllaneous
appeals . 37,967 85,012 34,279 70,066 33,673 35711 80,741 36,220 75,803 33,473 55985 57,660 £5493  51.65¢ 51,862
TOTAL . 99,563 2,12,063 97,853 2,06,967 99,957 90,691 2,02,812 98,532 208,725 97,613 1,93.€95 1,592,319 151,85 190,782 1,93,018

*This increasq in pendency is due to 454463 Karnataka Agriculturist Debt. Relief Aci cpses which were not included previously.
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and reporting, besides other matters, as to the advisabitity of curtailing the right
of appeal and revision and the extent and method by which such curtailment
shiould be effected, observed that 30 to 40 per cent of the nrst appeals in the
High Court arose out of suits valued at Ks, [0,000;- vor less, and that “con-
sidering the depreciation which has taken place in the value of money and lhe
consequent rise in the market value of the properiy generally, there does not
appear (o be any cogent reason why the District Court should not be vesied
wilh junisdiction to dispose of first appeals upo  Rs. 10,000/-7. 1t may oe
mentioned that the jurisdiction of 1ae District Judge fur purposes of civil appeals
was Ks, 5,000;- in most States when the above observations were made.,

18.6. 1n the Report of the High Courls Arrears Committee, presided over by
Mr, Justice Shah, this aspect was again stressed.! Toe Committee stated that
disputes concermmng trapsactions in immovable properiy and commmodilies that
were then brought beiore the High Court by way of first appeals were such as
did noi reach the High Court in the eariter decades. The Committee also re-
commended Rs. 20,000/- as the minimum for ihe appeilate junsaiction ol the
High Court,

Need to raise ap- 18.7. The pecuniary appellate jurisdiction of the Districi Judge was tixed long

pellate jurisdiction ago in most of the Stales. Since then, there has been a considerable depre-

of District Judges. ciation in the value of the rupee and e feel wat it would be appropriate if
the pecuniary appellate jurisdiction of the Dustrict Judge is raised. This would
also have the effect of relieving the workload in the High Courts. No doubt
1t would give rise to a corresponding rise in the workload of the District Judge
and this might, in s turn, entail the appointment of more persons as District
Judges or Additiopal District Judges, Despie this, we are of the view that
the pecuniary appellate jurisdiction of ibe Disirict Judge should be raised,
because we find that the tme nonnally taken for the disposal of an appeal in
the court of District Judge is less than the time faken in the High Court and
also because the cost involved in an appeal in the Disirict Court is less than
that in the High Court.

Whether uniform 18.8. This takes us 1o the next questior as to what should be the pecuniary

figure feasible.  jurisdiction of the District Judge, and wiether we suouid bave a uniform figure
for the different arcas in the country. We have given our thought io the matter
and are of the view that it would not be desiabie 10 fix a uniform figure for
the entire country. The circumstances vary from Statc to State and place to
place. The impact of the depreciation in ihe value of the rupee is also not
Telt to the same extent in different areas,

Recommendation, 188, We liave, thierefore, refrained from suggesting a uniform figure for the
pecuniary appellate jurisdiction of the District Judge. All ihat we can polnt
out? is that the pecuniary appellate jurisdictisn of the District Judge has been
raised to Rs. 25,000/- in one State and that in some other States it has been
raised 1o Rs. 20,000/-. As already mentioned,’ it would depend on local con-
ditions in each State as to whai figure shouid ve rnxed for ke purpose of
appeliate jurisdiction of the District Judge. Accordingly, we leave the matter
to the authorities in each State.

These remarks would also hold good so for as the question of enbancing
the appellate jurisdiction of subordinate judges (by whatever nomenclaiure
they are described) is concerned.

Appeals of highes 18.10. At the same time, we are averse to increase inordinately the pecuniary
value to centinue appellate jurisdiction of the District Judge. Appeals in cases of higher valoes
to b"c her"}fd bY in our opinion, should continue to be decided by the High Cousts, because the
High Courts. High Courts, by and large, inspire greater confidence,

HI. NUMBER OF COURTS AND ALLOTMENT OF DAYS

Number of appet- 18.11. One important step which will have to be taken with a view 10 curtailing
late courts and al- the time taken for the disposal of civil appeals is to ensure that the number of
lotment - of days gppeltate courts in each district is sufficient to deal with the volume of appeals

%’;cgi“‘;’g.;fdp:ﬁis; instituted in the district. As it is, we find tha¢ these appeal remain pending

'High Courts Arrears Committee Report (1972), page 63, para 53
iSee Appendix 1.
B3ee para 18,8, supro.
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in the courts swbordinate to the High Court for a long time because of the low
priotily which is accorded to them in the matter of disposal. It has been
coutmor experience that the appeals fixed in the court of Districs Judge are
seidom tak:n up for heariny on the first or second dale of hearing, The parties
and their ~oursel attend the court on those dates and after waiting for a
considerable time hove to oo back beeause the presiding officer of the court
& pre-occupted with the recording of evidence in a sessions case or has to deal
with some other matter to which preference is shown for the purposzs of dis-
nosal. It is one thing if such a situation were to arise on a few occasions or
in 2 small pember of cases. Where, however, it becomes almost a mafter of
rule and civil anrenals get repeatedly adjourned for want of time because of the
pre-occunation of the presiding officor with other cases, the inevitable effect is
"o create a feeling of dissatisfaction and frustration amonegst the litigant public.
Tt also results in what we resard as unnecessary and avoidable prolongation of
the course of litigation. We recommend that the courts subordinate to the High
Comrt vested with apnellate jurisdiction should set apart a number of ddays
every manth for th~ dicpnsal of civil aopeals. On thoss days, except for some
~ompelling reason, the onlv cases. avart from miscellaneous matters. to be Tisted
before the court should be civil appeals. Where, however, the workload of the
vending file in a particnlar court {that is to say, the general workload apart
from appeals) is so heavy as pot to permit the setting apart of a number of
days in a2 month exclusivelv for the disposal of civil appeals, recourse should
he had ta increacine the numhar of annellate courts in the district, so that the
anpente ean he dicnaced of withant undua delay,

1872, Tt needs tn b2 emphasised that the time required for the disposal of an
appeal is much less compared with that taken for the disposal of the original
suit. So far as appeals in the courts subordinate to the High Court are con-
cernted, generally thev are not of a verv complicated nature, and if a number of
davs were earmnrked in each month for dealine excinsively with such appeals
we see no particular reacon  as to whv thev should rrmain  pending for an
unduly long time, Normalle, in our opinion, it should he possible to dispose
of most of the civil anpeals iy the courts subordinate to the Hish Court within
slx to nine months of their institution. The objective of evmeditious disposal
of anpeals in those courts, in our ooinion, can be attained without much
difficulty if onlv proper attention is civen for this purpose. The problem in
this respect is not intractable. OF the three problems of delay which face us,
namely, those relating to—

(Y disposal of suits in trial courts,

{ii) disposal of appeals in courts subordinate to the High Court, and

(fih disposal of appeals in the High Courts,
we feel that the problem at No_ 7iD) is the erciest of solution. Tt can be tackled
bv just increasing the number of the aprellat> courts and fhe increase which
would be nceded for this purposs would be rather small and insignificant com-

pared with the increase #n the number of court: necessary for dealing with
peoblems at No. (D or (i)

Time required for
disposal  of civil
appeals.

18.13. What we have said above abont civit appeals a'so holds good for criminal Number of courts

appeals in the courts subordine'e to the High Const. Wa have alreadv efvent
the number of those anpeals rending in the variors States. With a little increase
™ the number of those corrts, it would ka passible not onlv to keep the dis-
nosal abreast of the insti*tatinn byt alsn to reduse the backlog of arrears.
Criminal appeals too are accorded low priority, Exnerience tells us that quite
often thev have tn be adiovrred =-ozuce +ha precidine officer of the court is
pre-accupied with the disnosal ~7 some sessions or other important case, What-
ever steps we have indicated above resardine clvil anneals? ecan also he adopted
for the disposal of criminal snpeals. Tncrease in the tnuomber of conrts of
Additional District and Sescinne Tdoee wonld be helofu! in exneditine disposal
of hoth civil and criminal appeals. as these courts can deal with both tvoes of
appeals Tt ecan also sometimee hannen that there i< not enough work for the
enurt of Additional District and Srssions udee which may be created for one
district.  Tn such an event. th~ Addifona! District and Sessions Judge can Jook
after the anpeals jn twa adininine districts.

Para 18.2 rupra.
Para (8.3 1o 18.12, supra.

and allotment of
days for criminal
appeals.
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18.14, One difficulty which somctimes has been encountered in the disposal ot
triminal appeals is that there are not enough number of public prosecutors for
cach district. Most often one public prosecutor has to look after criminal cases
in more than one Sessions Court. This actually leads to the situation that when
criminal cases are called in both the courts, the public prosecutor can attend to
‘cases in only one of them. The result is that the cases in one of the courts
‘either proceed without effective representation of the public prosecutor, or have
to be adjourned. Either of the results is undesirable. We are, therefore, of
the opinion that there should be as many public prosecutors in each district as
are adequate to deal with criminal cases as and when they are called in the
different courts.!

IV. CONCISE NOTE OF ARGUMENTS

18.15. In the Chapter dealing with arguments and judgments? we have made a
recommendation that in regular first appeals to the High Court the parties should
file a concise note of arguments, We have considered the question whether the
filing of a concise note of arguments should be similarly mede compulsory in
regard to civil appeals in the courts subordinate to the High Court, and have
decided against such a course. The reason is that gemerally, appeals in those
courts are, as slready mentioned,® not of a very complicated nature. The time
taken for arguments in those courts is also much less compared with that taken
for arguments in regular first appeals in High Courts. Stemographig assistance
fs also not available in those courts to the same extent as in the High Courts.
Taking all these circumstances into consideration and keeping in view the
existing conditions we do not regard it proper at present to make the filing of
concise notes of arguments compulsory for civil appeals in these courts.4

Cf. 77th Report, para (2.14,
Para 6.19, sumva.

See para 18.12, supra,

*See also para 6.25, supra,



CHAPTER 19

HIGH COURT FOR GOA, DAMAN AND DIU

19.1. While the territories throughout the length and breadth of Union of India Present position as
are subject to the jurisdiction of some High Court, the Union Territory of Goa. to  Goa, Daman
Daman and Diu stands in a different position. The highest court for this 2"

territory is that of the Judicial Commissioner. Appeals against the judgments

of the Judicial Commissioner can, of course, lie to the Supreme Court as against

judgments of Righ Courts. Income tax references relating to the above territory

lie to the High Court at Bombay.! Apart from that, writ petitions relating to

that territory are filed in, and disposed of by, the court of the Judicial Commis-

sioner? Likewise, civil and criminal appeals against the judgments of District

and Sessions Judges and subordinate courts lie to the court of the Judicial

Commissioner.

19.2. TIn our opinion, the present disparity’? between the Union Territory of Recommendation.
Goa, Daman and Diu and other parts of India, which is primarily due o the
accident of history, should be done away with as soon as possible, and the
above territory should also be made subject to the jurisdiction of a High Court.
Considering the fact that the population of the territory is not very large, it may
not be feasible to have a separate High Court for it. Tt seems to us more
appropriate to extend the jurisdiction of another High Court to the territory. A
circuit Bench of that High Court can sit in the territory for the disposal of cases
arising in the territory. Creation of such a circuit Bench would obviate the
necessity of people belonging to the territory being forced to go to any other
State for approaching the High Court, Tt would also prevent the chance of cases
ariging in the territory getting submerged in the large number of cases of the
State wherein the High Court already exercises jurisdiction. Not to post a
circuit Bench of the High Court in this territory would necessarily cause heart-
burning in the people belonging to the territory,

19.3. Members of the Bench and the Bar in the Union Territory with whom View of the Bench
the Chairman of the Commission held discussion during his visit to the Union and the Bar,
Territory were definitely of the view that for this Union Territory, jurisdiction

<hould be conferred on some High Court. so that its inhabitants may have access

10 justice of the same quality as the inhabitants of the rest of Tndia at every

level.

19.4. It may also be mentioned that for the Union Territory of Dadra and Nagar Dadra and Nagar
Haveli. jurisdiction has been conferred on the Bombay High Court.# The Dadra Havel.

and Nagar Haveli Act provides that as from such date as the Central Govern-

ment may, by notification in the Official Gazette, specify, the jurisdiction of

the High Court at Bombay shall extend to Dadra and Nagar Haveli. The requi-

site notification was issued® so as to take effect from Ist July, 1965.

1Sections 256 and 269(vd), Tncome Tax Act. 19561,

tTudicial Commissionars {Declaration 23 High Courts) Act, 1950,
Para 9.1, swpra

‘Section 11, Dadra and Nagar Haveli Act. 1961, (35 of 1961).

5.0, No. 1957, dated 15th June. 1965, Gavette of India, dated 17Tth June, 1965, Parl
11, section 3ii), Extraordinary page 579,
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CHAPTER 20
CONCLUSION

20.1, We are now coming to the close of our Report. We have deliberately
avoided burdening this Report with too much of detail or too many statistics.
Having regard to the paramount importance of prompt action for implementing
such of our recommendations as may be found acceptable, and bearing in mind
the need for presenting owr views in a form that may facilitate such prompt
actioln, we have considered it wise to confine ourselves to the essentials of the
problem.

20.2. [t should not, however, be assumed that the adoption of the various
measures recommended in this Report will solve the problem of arrears for
all imes to come. We have no swh illusions, and would prefer to be a little
sceptic till the implementation of our recommendations. The search for a
permanent solution to the problem would be futile. Tn human history, in the
long tun, there are no solutions—only problems. The search for a solution
must, therefore, be a continuous process. Tt is a quest, not a discovery.!

In the affairs of men—and particularly in a field in which many complex
factors operate together and in which a satisfactory solution postulates a
consideration of several aspecls in  conflict with each other—a permanent
solution would be difficult. This or that aspect may with the passage of time,
hecome prominent and others may shade into insignificance. No solilion, even
if it is satisfactorv for the needs of the moment, would be effective for all times
to come. Experience may reveal the inadequacy, or even the total inappropria-
{eness. of a particular assumed solution) and fresh efforts may fthen have
1o be made to devise measures for dealing with the problem. This is precisely
the reason why in most countries with whose legal systems we are familiar,
the problem of delay and arrears in courts had to be examined more than
once in the course of, say, the last half a century.

20.3. In this sense, the quest for a solution must be continuous and the system
must be kept under constant review. Each fresh effort must assess the gains
that might have already been made, take into account the shortcomings which
might have come to the surface and the deficiencies which have made themsel-
ves manifest, and in the light of that, re-define the methods and seek new
solutions.

20.4, Perusal of this Report would show that though we have made a number
of new fresh recommendations, there are certain other matters about which our
recommendations are more or less similar to those that have been made already
by the various Commitiees and Commissions which have, in the past, dealt with
the question of delay and arrears. The similarity of those recommendations,
in the very nature of things, is inevitable and cannot be helped. The response
of those who have spent many vyears in the world of law to some of the
problems faced in the working of the judicial system cannot be very dissimitar
or much different, and it should not be surprising if we find a trend towards
similarity of the vemedies suggested by them.  The fact that, like other
Committees and Commissions appointed for the purpose in the past, we have
had fo pin-point attention to the desirability of resorting to substantially similar
steps and measures in guite a number of fields goes to show that much remain-
ed to be done in the matter of implementing the recommendations made in the
past by the various Committess and Commissions. Tt iz in the above context
that we wish to emphasise that, unless there be positive will and strong desire
to give concrete and practical shape to the recommendations, the problem of
delay and arrears would dog our steps in the judicial field. Tt is also plain
that there camnot be much satisfaction in having Reports of Committees and
Commissions. if those Reports are ultimafely tn be shelved in pigeon holes to
gather dust and to be taken out only when a future Committee or Commission
is again entrusted with the task of dealing with delays and arrears.

., )Danjel Borstin (Librarian of Con;réé)_ “Demncracy and ite Discontents”, extracted
in “Fechnolegy and Democracy” (Aufumn 1978) American Review, 66, 72,
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20.5. Finally, we may add that any report that deals with the question of delay Need for speedy
in the disposal of judicial cases and the heavy backlog of arrears can bear fruit implementation.
only if prompt action is taken on the report and there is speedy implementa-

tion of such of the recommendations contained therein as are found to be

acceptable. A report dealing with the question of delay must be distinguished

from a report dealing with the review of a particular enactment or code. A

report of the former kind has an urgency ot its own, and it is but imperalive

that there should be no undue defay in taking action on report which itself

deals with the question of eliminating delay.



CHAPTER 2]
SUMMARY OF MATTERS DEALT WITH
Following is a summary of matters dealt with in the Report.

L. Introductory.

(1) The High Courts in India exeicise a variety of jurisdictions, affording
a variety of remedies; these are necessary for ensuring the proper administration
of justice and enforcement of legal rights. However, the problem of piling
arrears, aggravated by increased institution and delay in appointing judges,
requires io be attended to without delay.!

(2) Speedy justice is essential to an organised society. At the same time,
the basic norms for ensuring justice cannot be dispensed with2 The judicial
process in India has commanded the confidence of the Indian community.? To
maiotain the confidence, delay and arrears should be atiended 0.

(3) Various efforts have been made so far to solve the problem.* Mere
legal amendments cannot, however, solve a problem created by increased insti-
tuticn, Nor can mere statutory reforms achieve improvement, as there are
human factors involved,’ and improvements operating within the judicial system
can have only a limited impact,

{4) To prevent arrears, disposal must maintain pace with instilution. The
backlog must also be attended to. There have been legal as well as extra-
legal factors, leading to increased workload.  Nevertheless, the problem is
curable if all concerned set their hearts at it.5

(5) Certain norms have to be prescribed to determine the cases which
can be treated as old. (Specific periods of durations are set out).

(6) A good deal of litigation being one to which the Government is a
party, its departments should afford all reasonable co-operation to the judicial
process.?

(7) The figures show that arrears have been continuous; that their rate
itsell has gone up; and that they are of an all-India extent.$

2 Jurisdiction of High Courts and City Civil Courts.

(8y High Courts in the three Presidency towns exercise ordinary originai
civil jurisdiction, and also several other species of jurisdiction,? though their
burden has been somewhat reduced by establishing City Civil Courts.

All High Courts have extea-ordinary originai jurisdiction, onginal juris-
diction in election petitions, and appeilale and revisional jurisdiction, writ
iurisdiction and power to pusish for contempt. ¢

(9) High Courts hear references under various laws and also have civil
revisional and supervisory jurisdiction,!!

(10) For historical and other reasons, judicial business in the High Courts
also presenis counsiderable variety.'?

(11) The writ jurisdiction has played a notable part in the development
of constitutional and administrative jurisprudence.!?

Para 1.1 10 14.

Para 1.5 to 1.6.

Para 1.7,

Para 1.8 to 1.14; also para 1.20,
*Para .15 to L.I7.

Para 1.3 aad 1.29.

"Paca 1.30.

Para 131 to L37.

Para 2.1, 22 and 2.14 to 2.17.
WParg 2.3 to 2.5,

Uparg 2.6 and 2.7 to 2.10.
1iPara 2.11 and 2.12.

UPara 2.12.

18
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3. Strength of High Couris : numerical and qualitative aspects.

(12) Institution being in excess of disposal, any scheme for improvement
nrust ensure that; —

(1) the disposal is pot less than the institution: and
(i) the heavy backlog is reduced—one quarier be cleared in one year
‘Increase in judges’ siurength is unavoidable.!

(13) Permanent sirength of each High Court should be fixed and reviewed,
keeping in view the average institution during the preceding three years.?

(14) For clearing arrears, additional and ad hoc judges should be
appoinied. However, it is not advisable to have only additional judges for
the purpose as, ordinarily, persons so appointed should not be sent back fo the
profession or to their substantive judicial posts.’

(15) Recommendation of the Chief justice (for the appoiniment of Judges;
should be avended to prompily. An ouiside limit of six months should be
observed in this regard.4

(16) For clearing arrears, Article 224A of the Constitution may be availed
of. Retired Judges, who bad a repwtation for efticiency and quick disposal, and
who retired  within  three years, be reappoinied ad hoc under this article,
Persons who have retired from other High Courts can alse be considered.’ The
appointments should be normally for one year, 1o be extended by further
periods of one year each, uplo a rotal of three years,

(17) The Chief Justice can play a pivotal role in securing disposal,®

(18) The best persons should be appointed on High Couri benches, the
over-riding consideration being merit.?

(19) Service conditions of judges should also be improved in order to
attract persons of the right calibre.

(20) locrease in the number of judges must also take into account the
need for more court rooms, stail, and law books.’

(21) Puactuality should be adhered 1o, and court limings duly observed, (0

4. Appellate jurisdiction

(22) Giving finality 0 decisions of the trial courts niy sulve congestion
in courts, but every litigant expects the best possibie justice. Hence the need
for “one good appeal on facts and on law.!!

(23) The Indian procedural law has provided for appeals in original
suits, according to a pattern now well known.!?

It is not advisable to curtail the righy of appeal under the present scheme
(one uppeal on facts and law, and second appeal on a substantal question of
law),13

We?s and means of cxpediting the hearing of appeals constitute the
real remedy.!4

IPara 3.1 to 3.7.
“Para 3.8,

Para 39,

4Para 3.10.

5Para 3.12 and 3.13.
oParz 3.14,

Para 3.15.

3Paras 3.16.

SPara 3.17.

WPara 3.18.

UPara 4.1 to 4.3.
2Para 44 10 4.7,
I3Para 4.9 and 4.10.
4Para 4.1).
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5. Procedure in appeals : General

(24) Delay occurs in making the appeal ready for hearing at various

stages,!

(@ As (o time taken in obtaining copy of the judgment, Order 20,
Rules 6A and 6B, Code of Civil Procedure (newly inserted) would
expedite the filing of appeal without waiting for certified copies® of
the judgment and decree,

(b) If an appeal is filed beyond the prescribed (ime, Order 4, Rule 3A
of the Code pow requires that the application for extension of time
should be first decided.’

(25) As to scruliny, the coury should register the memorandum of appeal
within sevea days of its presentation and, within (hat period, the office should
note all the defects therein.  The appeliani should be directed to cure the defect
within a specified time limit (not exceeding fifteen days), subject to extension
by the Registrar for furiher fiftecn days failing that the appeal* should, without
iurther delay, be placed belore the court for necessamy order.

(26) Administralive machinery for the scrutiny of appeals should be
toned up.’

(27y Eliminalion of preliminary hearing of appeals is not favoured, It
would encourage the filing of frivolous appeals, particularly o0 seck interim
relief.6

(28) (ay The appeliant should be required to produce, along with the
memoerandum of appeal, printed forms furnished in duplicate, duly filled up.”

(b) The appeliant should also file as many copies of the memorandum
as liere are respondents, and additional number of copies for the court.?

(c) Charges or process fee for service should also be paid when the appeal
is_presented. The notice can be sent to the respondents by registered post,
within a time to be fixed under the rules.®

(d Early service of the notice of appeal will undoubtedly enable quick
disposal of appeal.l®

(29) Paper books are essenlial for ensuring proper hearing of appeals
(particularly, hearing by benches), but there is scope for improvement in certain
matters of detail.l!

(30} Record of the lower court, where required for appeal, should be
promptly sent for by ihe High Court. Except in appeals against interfocutory
orders, this should be done immediately on admission.!2

(31) In appeals against interlocutory orders, the record should be sent
for only if specifically ordered by the High Court."

(32) The party who has to file a document etc. should get it translated

by counsel. If that transiation is questioned, the official translator will translate
the document.!4

(33) Except where the High Court otherwise directs, parties may be
allowed to type or cyclostyle the records,!s

1Para 5.1 and 52.
2Para 5.3 and 54.
3Para 5.5.

4Para 5.6.

5Para 5.7 {(Order 41, rule 11, Code of Civil Procedure referred to),
6Para 5.8 and 5.9,
7Para 5.10 and 5.11.
8Para 3511

SPara 512,

10Para 5.13 and 5.14.
11Para 5.15.

iIPara 5.16.

13Para 5.17.

14Para 5.18.

LPara 5.19.
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(34) () On receipt of the record (from the lower court), the parties
should be intimated.

(b} The appellant in all regular first civil appeals should file copies of
the documents (listed in the Report) within four months of receipt of the record,
or such further time as the court may allow.!

(¢} Within two weeks of filing (as above) of the paper books, the copies
should be supplied to counsel for the respondent.:

(d)} Within two months of the receipt of the above (or such further time
as the court may allow), the respondents should fite their paper books, contain-
ing copies of depositions, documents, ete, upon which they wish to rely and
which have not been already filed by the appellant.?

() The respondent’s paper books so filed should, within a week, be
supplied to counsel for appellant and counsel for other respondents.?

[Reference to ‘copies’ above would include reference to translations]s

(f) Documents exempted by the High Court for the purpose of printing
need not be included in the paper book.S

(35) The above suggestions have been made for introducing uniformity
and accelerating the process of preparation of paper books.’

{36) Powers regarding preparation of paper books may be delegated to
the appropriate officer of the High Court, subject to a provision for orders of
the court in cases of non-compliance. These orders would include dismissal
of the appeal, award of costs or direction to hear the appeal without filing of
further papers, so that the papers not filed will be barred from being referred
to al the hearing?

(37) Scrutiny by the office should see that unnecessary documents do
not burden the paper book. If the court finds in the paper book irrelevant
documents, it may order payment of the cost occasioned by their inclusion,
frrespective of the ultimate result of the appeal?

(38) In appeals or revisions against interlocutory orders, records of the
court below should not be sent for, unless expressly ordered by the court. The
petitioner or appellant should be required to file attested copies.’®

(3% Tn such appeals or revisions, service may be effected on the counsel
representing the respondent in the suit or proceeding in trial court!! except in
the case of injunction.i2

6. Argoments and judgment in appeals

(40 A comparison of the English, American and Canadian system of
arguments is made.)? The American system of written briefs was not favoured
in England by the Evershed Committee, nor has the idea of dispensing with
oral arguments found favour with Commonwealth jurisdiction.

Tt would not be desirable to give up the system of oral arguments in
India.'’ Neither the Law Commission (in its 14th Report) nor the High Courts
Arrears Committee, presided over by Mr. Justice Shah, favoured jhe substitution
of written “%riefs” in place of oral arguments.1

1Para 5.20.

Para 5.21.

3Para 5.22.

4Para 5.22.

SPara 5.23.

Para 5.23.

Para 5.24,

SPara 5.25.

Para 5.25.

I"Para 5.26.
11Para 5.27 and 5.28.

IZPara 528 (0.3, R, 43, CP.C. to be amended).
B3Para 6.1 to 6.11.

14Para 6,12 to 6.16.

15Para 6,17 to 6.20,

16Para. 6.17 to 621.
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(41) However, a concise statement of arguments filed in the High Courts
before the commencement of the oral arguments would reduce the time taken
by oral arguments and improve their quality,! and is recommended. Doing
away with oral arguments is not contemplated.2

(42) Imposition of a time limit oa arguments is not favoured. It may
result in miscarriage of justice.3

(43) The scheme recommended (as to filing a concise statement of
arguments) may be tried in the High Courts in regard to regular first appeals
and petitions under Article 226 of the Constitution other than those seeking
habeas corpus.4 The scheme will, however, be successful only if the Bar and
the Bench work it in its true spirit.s

{44) Judgment should be pronounced within a reasonable time. It should
be pronounced within a week of the conclusion of arguments. and the interval
should not, in any case, exceed one month, A statement of cases in which
judgments have not been pronounced within two months of the arguments
should be circulated.$

(45) When dismissing a regular second appeal or a civil revision, the
judges should write short judgments only.”

{46) Certain points concerning judgments discussed in detail in the 77th
Report may also be seen.

7. Grouping and listing of appeals.

{47) The system of listing should be such that matters which require
prompt attention get it, and the situation of old cases getting older while new
cases receive priority is avoided.?

{48) () Cases involving common questions of law should be grouped
and posted together for hearing before the same Bench.!?

In particular, appeals in land acquisition cases relating to different parcels
of land in the same locality should preferably be put up together.!

(b) Appeals involving points which, since the filing of the memoran-
dum of appeal, have been settled by authoritative decisions should also be
listed in one batch for disposal.12

(49) (a) The normal system should be that of a continnous list. There
should be a ready list, containing particulars of all cases ready for hearing in
chronological order according to the date of institution.

(by From this ready list, the daily list should be drawn up in the same
manner, and with reference to the date of institution. Cases should be taken
up from this daily list seriatim, deviation being made only in exceptional
circumstances.

{c) Adjournment of cases in the daily list should be an exception. not
a rule.3

(50} Priority should be given to certain types of cases, which, because
of their nature, require early disposal.#4

Para 6.22.

ZPara 6.23,

JPara 6.24.

4Para 6.25.

SPara 6.26.

Para 627 and 628,
Para 6.29.

8Para 6.30.

SPara 7.1 and 7.2.
10Para 7.3 and 7.4.
UPapy 7.5.

12Para 7.6.

3Para 7.7 and 7.8.
tPara 7.9 to 7.11.



33

(51) Cases should be assigned to judges with experience in the particular
branches of law.!

(52) (a) Benches conmstituted for particular classes of cases should be
allowed to funciion for a reasomable length of time, so as to avoid part-heard
cases being left when the Bench is disbanded.2

{(b) Cases not disposed of by a disbanded Bench should be posted before
the successor Bench or (if that is not immediately possible), posted for hearing
without delay.?

First appeals (including appeals from City Civil Courts) to High Conris.

(53) Where the final hearing of an appeal is to be before a Division
Bench, it should for admission also, be placed before a Division Bench.*

(54) Regular first appeals should be placed before a Division Bench
for admission, hearing and disposal.’

(55) Decisions of a single judge on appeal should not be appealable to
a Division Bench.t

(56) The structure and composition of City Civil Courts and the forum
of appeal from their judgments, vary from State to State. In some States,
there is provision for appeal from a judge of the City Civil Court to the
Principal Judge or Chief Judge.

(57) No change in this respect is recommended. Locai Legislation can
deal with the matter, if necessary.?

(58) Dismissal of a regular first appeal in the High Court at the prelimi-

nary stage should be accompanied by brief reasonss

9, Appeals under special Acts,

(59) As regards appeals under certain special Acts, rules made for the
purpose should be observed scrupulously.1o

(60) Typed copies supported by an affidavit may be accepted for paper
books in such appeals.!s

(61) Appeals to the High Court under matrimonial legislation should be
given priority.”* The present procedure under the Indian Divoroe Act, 1869
requiring confirmation of a decree of divorce causes delay and unnecessary
expense, and should be done away with.!3 )

10.  Second Appeals,

(62) The search for absolute truth has to be reconciled with the doctrine
of finality, At some stage, the decision on facts should become final. At the
same lime, apy rational system of law should provide for taking cases to a
specified superior court on a question of law, so that the ‘immense unity of
the law’ may be maintained.!4

(63) This aspect has a vital relation to the basic principle of law, namely,
that there shall be a superior court to determine questions of law, whose
decisions shall be binding precedents, :

1Para 7.12 to 7.15.

Para 7.16.

Para 7.17.

4Para 8.1 and 8.2.

JPara 8.3,

6Para 8.4,

7Para &5 to 8,10,

&041, R, 11, CPC,

9Para 8.11 and 4.12,

WPara 9.1,

t!Para 9.1.

12Para 9.2 and 9.3.

13Para 9.4 and 5.5

14Para 102,
12253 LAD/ND/}79
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These principles are implicit in section 100 of the Code of Civil
Procedure,!

(64) The object of section 100 is to achieve certainty of law; the mere
dissatisfaction of a litigant with 2 judgment does mot afford him a ground for
second appeal.?

(65) Practical considerations (such as, the consideration that the amount
involved is not large), have, however, necessitated a curb on the right of second

appeal’

11.  Appeals against jodgments of simgle judges.

(66) An appeal under the Letters Patent of the High Court {or corres-
ponding instrument) lies to a Bench of the High Court against the decision
of a single judge given in original proceeding, or in first appeals. In the latter
case, it is virtually a second appeal.4

(67) The reason why hearing by a Division Bench is recommended in
an carlier Chapter for regular first appeals is that there should be an application
of plurality of minds’ Other appeals may be heard by single judges. unless
otherwise provided by law or directed by the judge.®

(68) Since judgments of a single judge on second appeal from suvordinate
courts are binding, even on matters of law, it is anomalous that the judgments
of single judges lose their binding force when the matter is heard in first appeal.
Judgments in first appeals decided by a single judge should be final, except
where certificate or special leave is gramted for appeal to Supreme Court.?

(69) Above discussion is pot intended to affect the maintainability of
appeals against the decisions of single judges on the original side®

12.  Civll Revisions.

(70) The scope of section 115 of the Code of Civil Procedure and its
limitations should be borne in mind, since a rule aisi in revision holds up
proceedings in the lower court. Greater care should be taken at the stage of
admission of revisions.®

(71) As recommended in an earlier Chapter, in revisions against interlocu-
tory orders, records of the court below should not be sent for, unless expressly
ordered by the High Court. The petitioner should file copies of required
pleadings, documents etc.!1¢

13.  Certificate for appeal to Supreme Cowrt under article 133,

(72 In the past, applications for cerlificate of fitness for appeal to the
Supreme Court against the judgment of 2 High Court were made some days
after the pronouncement of the judgment, necessitating issues of notice to the
opposite party and hearing of the application. A provision permitting an oral
application on pronouncement of the judgment would have been more appro-
priate. However, now under the Constitution (44th Amendment) Act, the time
previously consumed in proceedings for obfaining the certificate would be
eliminated.!!

Para 10.3,

Para 10.6.

Para 10.7.

Para 11.1 to 11.4.
SPara 11.4.

6Pars 11.5 to 11.7.
7Para 11.4 to 11.7.
8Para 11.9.

9Para 12.1 and 12.2,
10Para 122 and 12.3.
UPara 13.1 to 13.3,
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*“14,  Criminal appeals, revisions amd references.

(73) Measures for expediting the hearing of criminal appeals will have
to be mostly administrative. However, on ceriain matters, amendment is need-
ed_l

(74) A court dismissing a first appeal from conviction (whether it be the
High Court or any lower court) should record a brief order, giving reasons for
dismissal at the preliminary stage.?

(75) Single judges of High Courts should have power to dispose of all
criminal appeals against convictions, except where a sentence of death or
imprisonment for life has been passed.?

(76) The orders against which revisions may be filed are of infinite
variety.

The jurisdiction of the Magistrate to award maintenance’ and the
powers of the High Court to revise such orders, are assuming greater importance
every day. Exercise of revisional jurisdiction in these proceedings has remedied
serious injustice.”

15. Ordimary original civil jurisdictiog of High Courts.

(77) At present, the High Courts of Delhi, Himachal Pradesh, Madras,
Bombay and Calcutta try suits exceeding Rs. 50,000 in value.$

(78) The debate on the utility of such ordinary original civil jurisdiction
is summarised. No change in the matter is, however, recommended.’

(79) Of the suggestions made in the 77th Report, such as are applicable
in regard to proceedings in High Courts should be adopted to eliminate delay.®

16.  Extraordinary original civil jurisdiction of High Courts : writs.

(80) (2) High Courts have extraordinary original civil jurisdiction derived
from a number of sources.? Occasions for the exercise of such jurisdiction
may (in particular) arise on the withdrawal of a case by, or its tramsfer to, a
High Court.1?

{(b) The Constitution has now also conferred on all High Courts power
to issue writs.!!

With increased activities of the State, the writ jurisdiction has assumed
importance.i? The existing strength of judges is obviously not enough to cope
with the pendency and to clear the backlog. Ways and means are needed to
expedite the disposal of writ petitions.!3

(81) To avoid delay in the disposal of writ petitions resulting from
service where the respondent is a Government Department, the Advocate-
General or Central Government Standing Counsel should accept notice on behalf
of the Government. Consequential additional expenditure on staff would be
worthwhile.14

fPara 14.1 to 14.3.
2Para 14.5.

3Para 14.6.

aSection 125, Cr. P.C,, 1973.
SPara 14.6 to 14.8.
&Para 15.1 to 156,
7Para 15.8 to 15.10.
8Para 15.11.

9Para 16.1.

10Para 16.2.

11Para 16.3.

i2Para 164.

13Para 164,

14Para 14.5 and 16.6.
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(82) In service matters, where a large number of individual officers are
impleaded, service of the notice of writ pelition on them takes time, because
of the frequent transfer of the officers. Instructions may be issued to the various
departments of the Government that court notices, instead of being sent back to
the court with the report that the officer is transferred should be re-directed
to the new station of posting.!

{83) To facilitate quick disposal, writ petitions should be required to be
accompanied by a chronological statement of necessary facts.?

(84) Dismissal of writ petitions at the preliminary stage by a one-word
order—'dismissed’ causes delay, as later on the case is remanded on appeal
Tssue of a show-cause notice is desirable and would narrow down the contro-
versy.?

The notice should, however, be made returnable early, to avoid abuse
of the provision for interim relief.4

(85) The High Court, while dismissing a writ petition, should record
a short order giving reasons.”

(86) (a) For filing the counter-affidavit in writ petitions, rules should
prescribe a time limit mot exceeding three months from date of service of
notice of admission.¢ This time limit could be extended by the court, for
sufficient cause, for a period generally not to exceed one month.’?

(b In every writ petition, the respondent must serve an advance copy of
the counter-affidavit on the peiitioner. A counter-affidavit not complying with
the above requitements should not be accepted, and the case should be listed
for hearing without the counter-affidavit; the respondent should not then be
allowed to file a counter-affidavit without special permission of the court.?

(87) Rules should also provide for filing a replication (where it is to be
filed) within four weeks from service of copy of the counter affidavit.?

(88) Writ petitions should be included in the ready list of cases in
chronological order according to the date of institution, except where the petition
has, for sufficient reason, to be listed for a future date, and except petitions
belonging to a class needing priority. Apart from that, the daily list should
be prepared stricily according to the order in the ready list, subject to the order
of the court as to actual date in any matter.!?

(89) A concise note of arguments should be filed in writ petitions (except
petitions for habeas corpus before the date of hearing. Its contents should be
thc same as recommended for regular first appeals.!!

(90) The above is only a suggested general pattern. High Courts may
frame their own rules with variations. The object should be to obtain a regular
procedure, conforming to natural justice and, at the same time, securing quicker
disposal.1?

(91) Sittings of writ Benches should contipue for a reasonable length of
time.!3

(92) Writ petitions involving the same questions of law should be
grouped together.!4

1Para 16.7.

2Para 16.8.

3Para 16.9.

4Para 16.9.

S5Para 16.10,
6Para 16.10.
Para 16.11.
SPara 16.12.
SPara 16.13.
10Para 16.14,
LlPara 16.15.
12Para 16.16.
13Para 16.17.
14Para 16.18.
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(93) Listing of writ petitions should not be deferred on the ground that
other petitions of the same nature may follow. Such a petition, when filed
should be given precedence—if need be with the permission of the Chief Justice.
This would minimise the filing of similar petitions. If the petition succeeds, the
department may possibly take similar action in regard to persons similarly
aggrieved.!

(94) (a) Decision of writ petitions should be as quick as possible. The
writ Rules should be framed with that object in view.

(by For expeditious disposal of writs, whole-hearted co-operation of the
Government js necessary. Special attention should be paid to this aspect al
Government level.?

17.  Jurisdiction under special Acis: Tax cases.

(95) While the Income Tax Appeliate Tribunal is the final authority on
facts, a reference lies to the High Court on a question of law in taxation
matters. This Jurisdiction has been extensively resorted to. But the rate of
disposal does not keep pace with institution. This situation requires to be
remedied, as early disposal is important both to the State and to the assessee.’

(96) Strength of judges for dealing with these references be increased,
and also separate benches constituted where the volume of work so justifies.?
Judges having a grounding in the subject should be posted to those Benches.5

(97) A proposal for the creation of a Central Tax Court was rejected by
the High Courts Arrears Committee presided over by Mr. Justice Shah and by
the Law Commission in its 58th Report.t The proposal was, however, favour-
ed by the Direct Tax Laws Committee (Chokshi Committee), whose Report
envisages a Central Tax Court with Benches at seven imporiant cities, and with
judges who are to be on par with High Court Judges. According to that
Committee, amendment of the Constitution would be required. Unlil it is
constituted, Special Tax Benches should according to the Committee, sit conti-
nuously.?

The Commission would, however, agree with the conclusion reached in
carlier Reports against the formation of a Central Tax Court. Disposal of tax
cases can be expedited by resorting to continuous sittings in the High Court,?
without creating a Tax Court. Frequent changes in the Constitution are also
not desirable.? Moreover, assessees would be subjected to inconvenience  if
they have to go outside their State for seeking relief against the order of the
Appellate Tribunal.1®

(98) As regards replacing references by appeal in tax cases, there are
pros and cons. Substitution of appeal would eliminate the time taken in hear-
ing before the Tribunal of the application for a reference, and obviate the
necessity of filing before the High Court applications directing the Tribunal
to make a reference.l!

But an appeal would take more time in hearing than a reference.1?

Since the matter has been already dealt with by the Law Commission
in its S8th Report, and the High Courls Arrears Committee presided over by
Mr. Justice Shah, both of which recommended substitution of appeal, this
Commission does not propose to say anything further in the matter.”?

IPara 16.20.

“Para 16.21.

3Para 17.1 to 174,
4Para 17.5.

5Para 176.

6Para 17.7.

7Para 17.8.

8Para 17.9.

9Para 17.10.

10Para 17.11.  As to direct reference to the Supreme Court, see para 17.12.
UPara 17.13 to 17.17.
12Para 17.13 to 17.17.
Para 17.13 to 1719,
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18.  Appeals to comrts subordinate to the High Court.

(99) To relieve the High Courts of their burden regarding first appeals,
the pecuniary appeilate jurisdiction of District Judges should be raised. More
District Judges will, of course, have to be appointed.

Because of variable local conditions, a uniform figure for the whole
couniry as to the pecuniary limits of appellate jurisdiction of District Judges
is not feasible. Appeals of higher value should lie to High Courts, which inspire
greater confidence.

. . . These remarks apply also to the subordinate judges exercising appellate
jurisdiction.!

(100) It should be ensured that the number of appellate courts in each
district is sufficient to deal with the volume of appeals in that district. Because
of the low priority accorded to appeals, such appeals remain pending and the
parties have to go back because of the pre-occupation of the judge. To avoid
this, the courts subordinate to High Court should set apart a number of days
every month exclusively for the disposal of civil appeals. Where the workload
does not permit such a course, recourse should be had to increasing the number
of appellate courts in the district.?

Appeals in subordinate courts generally not being of a complicated
nature, they should not remain pending for an unduly long time, if days are
carmarked for exclusively dealing with them.3

(101) Normally, civil appeals in subordinate courts should be disposed of
within six to nine months of their institution,

The problem of disposal of appeals in subordinate courts can be tackled
by just increasing the number of the appellate courts. The increase required
would be small and insignificant.4

{102) Criminal appeals too are accorded low priority. Quite often, they
have to be adjourned because the Presiding Officer of the court is pre-occupied
with other matters. The sieps recommended above regarding civil appeals can
also be adopted for the disposal of criminal appeals, Increase in the number
of courts of Additional District and Sessions Judges would be helpful in expe-
diting the disposal of both civil and criminal appeals.

Where there is not enough work for the court of Additional District
and Sessions Judge which may be created for one district, he can look after
appeals in two adjoining districts.S

(103) Most often, one public prosecutor looks after cases in more than
one court. When cases are called in more courts than one, he can attend to
only one of them, necessitating either a hearing without effective representation
or an adjournment. The number of public prosecutors in each district should
be adequate to deal with cases called in different courts at the same time.$

{104y The proposed system of filing a concise note of arguments (recom-
mended in this Report for first appeals in the High Court) need not be made
compulsory for civil appeals in subordinate courts.”

19. High Court for Gox, Daman and Diu.

(105) The present disparity between the Union Territory of Goa, Daman
and Diu and other parts of India in regard to the highest Court in the territory
should be removed and jurisdiction of some High Court be extended to that
territory. A circuit Bench of that High Court can sit in the territory. This
would avoid delay in travelling as well as heart-burning.?

IPara 18.1 to 18.10.
2Para 18.11.
3Para 18.12.
4Para 18.12.
5Para 18.15.
tPara 18.14.
7Para 18.15.
SPara 19.1 to 194.
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20. Conclosion,

(106) To facilitate implementation, this Report confines itself to the
essentials of the problem.! However. the recommended measures will not solve
the problem for all times to come. The search for a solution has to be continuous,
It has to be a quest, not a discovery.? Where so many complex factors operate
together, a permanent solution would be difficult. This or that aspect may, with
the passage of time, become prominent, and others may shade into insignifi-
cance. Each fresh effort must assess the progress achieved and suggest appro-
priate action for the future.?

(107) A repori dealing with arrears and delay can bear fruit only if
prompt action is taken thereon. Ii must be distingnished from a report dealing
with the review of a particular enactment. There should be no undue delay in
taking action on a report which jtself deals with eliminating delay.*

H. R. KHANNA veoiee Chairman
§. N. SHANKAR L. Member
T. §. KRISHNAMOORTHY IYER ... Member
P. M. BAKSHI veeses  Member-Secretary

May 10, 1979,

1Para 20.1.
2Para 202,
3Para 20.2 and 20.3.
4Para 204 and 20.5
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APPENDIX 1

APPELLATE JURISDICTION OF DISTRICT JUDGES IN VARIQUS STATES

Apndhra Pradesh.

CGujarak.

Haryana.

Himachal Pradesh.
Karnataka.

{1y District Courts {(Appellate
Tarisdiction).

(1) Rs, 15,000 (District Judge), (Proposal
raise to Rs, 20,000 under considera-
tion).

2) Rs. 10,000 (Subordinate Judge).

Rs. 10,000 (Disirict Judge)

Rs. 20,000 (District Judge).

Rs. 10,000 {Dhstrict Fudge).

Regular. execution and miscellansous Ap-
peals from the decisions of the civil judges,
involving monetary value upto Rs. 20,000

[Civil Judges’ courts in Karnataka have original jurisdiciion as follows: —

(2 Civil Judges (Appellate Turisdiction).

tay All original suits with the monelary
value rrceeding Rs. 10,000 (unlimited).

{b) Small cause suits upto the monet
value of Rs. 2,000. Separate small
cause courts are existing at Bangalore
and Mysore presided over by the
officer in the cadre of civil judge. The
%uaiggictinn of these courts is upto Rs,

Reaslar, execution and miscellaneous ap-
peals from ths decisions of munsiffs.

Munsifi's courts in Karnataka have jurisdiction in original snits upto the monetary
value of Rs. 10000 and small causes suils upte Rs. 300.,

Kerala,

Maharashtra.

(Rombay Civil Courts Act, 1869).
Manipur,

Magaland.

. Punjab.

Rajasthan
Sikkim.

Tamil Nadu.

Tripura.
West Bengal

9N

Rs. 10000 (District Judge).
Rs 75000 (District Judge).
iAmendment made in Janvary, 1978)
Rs. 5,000 {District Judge),

Administration of justice is governed by
special rules.

Rs. 10000 {District Judge).

Rs. D000 (District Judge).

Rs 5000 (Mastrict Judge).

i(In Sikkim. the original court next lower
thap the District Court is the eourt of civil
Judge-cum-Judicial Magistrate. Hs juris-
diction is only Rs. 5,000, Suits of a higher
value go to the District Judge an the origi-
nal side).

Appellate jurisdiction.

{a) District Judge—Rs. 10,000.
th) Subordinate Tudge—Rs. 5,000.
Rs 10,000 iDistrict Judge).

Rs. 15,000 (Distrie! Judge),



APPENDIX 2

LIST OF SECTIONS OF THE INDIAN SUCCESSION ACT, 1925, UNDER WHICH
THE HIGH COURTS HAVE TESTAMENTARY JURISDICTION

PART 1

Section 2(bb)— The definition of “District Judge” includes
High Court in original Jurisdiction,

PART 1X
Sections 218, 219, 222 (o 225, 228, 229, 232, 236 to 243, 255 to 260, 261 to 267,

299, 300, 301, 302.
[Jurisdiction of District Judge under section 300 is concurrent with the High

o

PART X

Sections 371, 372, 374, 375, 383, 384, 388.
[Section 384 deals with appeals to the High Courts]



APPENDIX 3

APPEALS TO THE HIGH COURTS-® UNDER SPECIAL ACTS BESIDES THOSE
MENTIONED N THE BODY OF THE REPORT

1. Workmen’s Compensation Act, 1923.
Section 30 provides for appeals to the High Court from certain orders of the Commis-

sioner. This is a first appeal,

2. The Copyright Act, 1957,

Section 71 provides for appeals againsi ceftain orders of Magistrates.
Under section 72, an appeal lics w the Copyright Board from the decision of the
ggﬂg‘rm, and a second appeal lies to the High Court from the decision of the Copyright

a The Forcign Exchange Regulation Act, 1973.
Section 52 provides for first appeal to e Appellate Board, from the orders of the ad-

judicating officer.
Seciion 54 provides for appeal to High Court on quesiions of law from the decision
or order of the Appellate Board.

I'This is an illustzative list only.
2For Companies Act, Trade Marks Act, Insolvency Act and Mairimonial Law, See

(e body of the Report
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Definit:on of Drs-

trict,

APPENDIX 4
JURISDICTION OF THE HIGH COURT UNDER GUARDIANS & WARDS ACT, 1890

Jection 214 of die Guardians and Wards Act, 1590 defines the expressipn “District
COLIL L 0as Ul sulie meaming as assigned w it in the Code of Civil Procedure, and
laciudes 4 iagll LOWFL in the exercise of its ordinary original civil jurisdiction, Accord-
g o seetiog 214 of the Code of Civii Procedure, “district” means the loeal fimits of a
daneipar Civii Cealt of onginai jurisdiction, and includes the local limits of the ordinary
cogiial vl jansdicuon o a High Court,

Naiwre ob tie powers to be exercised by the Court under various sections of the
Guardians and wards Acl, 189, can be gathered from the following illustrative list: —

section 9 : Court having jurisdiction to entertain application
with respect to the guardianship of the person
of a minor as also guardianship of the property.

sectior 14425 if simuitaneous proceedings are being held in
diiferent courts, the High Court shall determine
which court shail deal with the matter.

Seclon 200 Title of guardian to custody of ward,
seclon 26 Remouval of ward from jurisdiction
secton 29 Limitation of puwers of guardian. He shall not

morigage or sell or lease the property without
the pievious pennission of the court.

acclion 3 Pracuce with respect to permitiing transfers under
seciion 29,

Secilen 32 variation of powers of guardian appointed by
the court.

sellor 33 Right of the guardian so appointed to apply
to the court for opinion in respect of manage-
ment.

Aevtior A Power to  award remuneration for auditing
accounts.

Sections 44 and 45 of the Act are penal sections

zection 47 provides for appeal to the High Courl from decisions of she District
Lenit uander the Act,

94



APPENDIX 5
ORAL ARGUMENTS IN FRANCE

The fvllowing exiract from o mimeographed publicaiion siales the iiop as to
the French Cour de Cassation!: — pos

{b; Proceedings of appeal :

Proceedings before the "Cour de Cassation™ are in writing, the pleadings being
siated in reguest.

~-in ¢ivil proceedings :

» lgfg;dinary pioceedings (articies | through 20 of the decree MNr. ¢7-1210 as December

M is based on the principle that the pariies are not exempt by the law from being
assisted or tepresenied by an “advocate a la cour de Cassation™,

The appeai is eoteied by a request concerming the decision challenged and swuch
sequest 1s hiled with tie Court's cletk who serves thereafter the appeal 1o the defendant
within Afteen days Liom the daiz of said filing.

Subject to fotfeilwie, the cimmant must file with the Couarl's office within a maxi-
muin period of five moiths from the tling of ihe appeal, a pleading called “memoire
ampliatif' comprising the cgal remedies against the coniested decision ; the ¢laimant must
sefve willin one ymonti alwer the filing ol the picadings. 1he ‘memvire ampliatiC’ (o the
defendant or 1o the decendant’s counsel, whan siuch counsel has filed his auihority with
tne Court’s oilice.

The court’s regisirar states that the uppeai has not been hled or served by drafting
a repori and the Forferure 1s decided ipsy facto by the court.

The defendunt must file with the couri’s oflice, not Iater than three months from
the date of the 'memamre ampliaif’, pleadiiys which he has to serve to the claimant's
counset nor later than nieen days afier the [odging of such 'memoire’.

In case of defaull of filing o pieadings within the allotied time, the Courl's regis-
trar drafis a report.

As soon as the defendant has fited his pleadings and, upon expiration of such period,
the case (5 deemed ready and deiivered w0 the Couil’s sections,

‘Yhe case is submiited by lhe President of 1he competenl section fo a judge or to
“Counsellers referendaires” who 1s appointed as recording judge. The parties have no
right 10 add supplementary pleadings ouce such a report has been filed with the registrar.
Thereafter, the case is submitted to the Public Proseculor (Minisiere Public) who must
draft his pleadings within the next four days and propose lo enter jt on the register.

The Couri hears the repost of the juuge, the counsel's pleadings and the pleading
of the prosecuiivn ; then the Courl considers the case and makes a decision.

The claimant may witlitaw his appeal, provided he obiains the agreement in
wiiting of his opponent viberwise, the court has to siate the withdrawal of, appeal in a
decision which is equivalent to a dismissal and entails a sentence of guilty against the
cluimant who has 1o pay the Court’s expenses and, if any, a fine and damages as com-
pensation to the defendani.

—proceedings witheut coansel :

{Atticles 21 through 25 of the decree Nr. 67-1210 as of December 22, 1967 and
general ralings of articles 1 through 20 of said decree).

The fling and the notice of appeal as weil as the lodging of the ‘'memoires’ must
comply with the requirements of such decree. The period for lodging the ‘memoire am-
pliatsl’ and for giving notice of said “memoire’ to the defendant are reduced respectively
1o four months and fifteen days. The Court’s registrar is in charge of giving notice of
the ‘memorie’.

Proceedings before the Court are the same as in the case of ordinary affairs.

iThe Fronch ‘Cour de Cassation’ (Mimeographed), page 13.
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APPENDIX 6
{THE] U.P. HIGH COURT (ABOkgll_Ollﬂ%?F LETTERS PATENT APPEALS)

(U.P. ACT NO. {5 OF 1962)
[13th November, 1962.]

An Act to provide lor Abolition of Letters Patent Appeals in the High Court of Judicature
at Allahabad

it is hereby enacted in the Fhisleenth Year of the Republic of India as follows:

1. Short tide and commencement :

(1) This Act may be called The Luar Pradesh High Court (Abolition of Letters
Patent Appeals) Act, 1962,

(2} 1t shall come into lorce at once.

2. Definition of High Court:

In this Act "High Court” means :he High Court of Judicature at Allahabad as
constituted by the U.P. High Courts {Amalgamation) Order, 1948,

3. Abolition of appeais from the Judgment or order of ome Judge of the High Court
made in ihe exercise of appeliale jurisdiction.

{1} No appeal, atising from a suil or proceeding instituted ot commenced, whether
piior or subsequent to the entorcement of this Act, shall lie to the High Court from a
judgment or order of one Judge of :ne High Courl. made in the exercise of appellate
jurisdiction, in respect of a decree or order made by a court subject 1o the superintendence
of the High Court, anything to the contrary conlained in clause ten of the Letters Patent
of Her Majesty, dated the 17th March, 1860, read with clause 17 of the U.P. High Courts’
(Amalgamation) Order, I194¥, in any other ilaw, notwithstanding.

{2) Notwithstanding anything contained in sub-section (1) ail appeals pendin
before the High Court on the date immedialely preceding the date of enforcement o
this Act shall continue to lie and be heard and disposed of as heretobefors, as if this
Act bad not been brought into force,
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APPENDIX 7
PENDENCY OF CASES IN HIGH COURTS DURING 1976 TO 1978

Institution of Cases in High Coyrts

‘{nstitutioi-. I
Sl Name of the High Court

No. 1-1-1976 to  1-1-1976 10 1-1-1977 to 1-1-1977 to 1-1-1978 to 1-1-1978 10
30-6-1976  31-12-1976 3061977  31-12-1977 30-6-1978  31-12-1978

I (2) 3) @ (5) 6) N (8)
1 Allahabad . . . . 26,838 56,693 22,708 57,571 32,930 64,734
2 Andhra Pradesh . . . 17,319 38,903 17,152 43,956 22,064 48,7€0
3 Bombay . . . . 23,485 43,693 20,202 38,864 15,701 35,808
4 Calcutta . . . . 27,102 53,015 22,951 43,339 24,021 50,449
5 Delhi . . . . 10,115 20,108 10,065 21,661 11,597 23,424
6 Gauhati . . . . 1,215 2,297 1,065 1,966 980 2,097
7 Gujarat . . . . 5,770 15,091 6,748 13,993 1242 14,972
§ Himachal Pradesh . . 2,127 3,844 1,454 3,599 2,434 4,517
¢ Jammu & Kashmir . . 1,373 2,610 1,261 2,783 1,530 4,285
10 Karpataka . . . . 13,468 28,438 17,206 37,014 17,987 36,920
11 Kerala . . . . 23,991 47,001 18,429 36,540 17,854 34,275
12 Madhya Pradesh . . . 11,612 27,11 11,910 29,132 16,506 34,043
13 Madras . . . . 25,449 55,605 23,112 54,320 26,799 55,412
14 Orissa . 2,451 4,936 2,123 4,872 2,503 5,269
15 Patoa . . - - - 3,082 21,020@  10,571@ 23,5624 10,430* 22,5C6*
16 Punjab & Haryana . . 17,485 37,146 15,139 32,092 16,394 34,402
17 Rajsthan . . . . 5,462 10,962 4,215 9,420 6,045 13,831
18 Sikkim . . . . 29 67 16 49 10 N.A.
TOTAL - . . 2,23,373 4,67.154 2,07,007 4,54,733 2,33,036 4,85,854

Disposal of Cases in high Courts

. Disposal
Name of the High Court -3

1-1-1976 to? 1-1-1976 to- 1-1-1977 to’, 1-1-1977 to 1-1-1978 to  1-1-1978 to
30-6-1976 ~  31-12-1976 ~ 30-6-1977  31-12-1977 30-6-1978  31-12-197%

()] @) 3 (5 {5) {6) N

Allahabad . . . . 22,327 45,593 17,283 44,844 26,364 60,027)
Andhra Pradesh . . . 11,235 44,266 16,210 42,459 21,216 44,597

Bombay . . . . 16,643 41,579 16,853 36,571 13,368 33,668

Calcutta . . . . 25,351 51,185 24,894 47,757 27,089 47.770
Delhi . . . . . 8.941 19,390 8,243 18,310 9,238 19,881
Gavhati . . . . 1,033 2,397 809 1,608 301 1,520
QGujarat. . . . . 5,279 13,489 6,706 14,560 6,644 13,704
Himachal Pradesh . . 1,258 2,686 1,158 2095 2,890 4,255
Jammu & Kashmir . . 851 1,669 763 1,952 368 2,622
Kamataka . . . . 9,748 20,489 12,977 24,962 12,589 29,263
Kerala . . . . . 13,758 37,694 17,640 36,931 23,204 42,462
Madhya Pradesh . . . 9,125 24,039 10,461 25,242 16,467 37,450
Madras . . . . 22,247 51,952 18,925 44,635 23,643 57,679

Orissa . . . . . 2,080 4,961 2,489 4,794 1,596 3,412
Patna® . . . . . 1,670 15,807 6,616 14,510 7441 16,127
Punjab & Haryana . . 12,753 26,009 17,116 29,565 19,864 42,193
Rajasthan . . . . 4,360 10,330 4,764 %,116 3,639 12,339
Sikkim. . - . . 20 51 35 63 12 N.A.
ToTaL . . 1,80,679 4,13,588 1,83,942 4,00,704 2,189,313 4,68,362

*Main cases only.

@The inst‘itutions in Patna High Court for the peried 1-1-1€7¢ 1c 31-12-1676; 1-1-1977 10 36-6-1577 ard 1-1-1577
to 31-12-1977 include 3,457; 3,251 and 6,992, Miscellaneous cases resteciively. These cases hive not kc(ir?aﬂcl-, li,g-:‘t?(.
account by the Patna High Court while working out the pendency of cases.
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Pendency of Casesin High Courts

Pendency as on
30-6-1976  31-12-1976  30-6-1977 31-12-1977  30-6-1978  31-12-1978

- T -

Name of the High Court

n @) (3) 4} (s) (6) e}
Allahabad . . . . 1,113,428 1,20,022 1,25.447 1,32,74% 1,398,315 13,6978
Andhra Pradesh . . . 19,837 14,390 15,332 15,887 16,735 20,050
Bombay . . . . 54,827 50,099 53,448 52,592 54,925 54,822
Calcutta . . . . 76,787 76,866 74,923 72,448 69,380 75,127
Dethi . . . . 23,364 22,908% 25,058 26,587 28,946 40,130
Gauhati . . . . 6,412 6,190 6,446 6,548 6,727 7,125
Gujaral. . . . . 13,178 12,289 12,34 11,722 12,320 12,990
Himachal Pradesh , . 4,126 4415 4,711 5,019 4,563 5,281
Jammu & Kashmir . . 3,427 3,846 4,344 4,617 5,339 6,340
Karnataka . . . . 20,198 24,427 28,636 36,449 41,847 44,106
Kerala . . . . . 44,056 43,130 <3919 42,739 37,359 34,552
Madhya Pradesh . . . 41,538 42,723 44,172 46,613 46,652 43,206
Madras . . . . 41,627 42,078 46,925 51,763 52,919 50,156
Orissa . . . . . 6,362 5,964 5,598 6,042 6,953 7,908
Pama** . . i . 26,022 30,832* 28,079 26,435 32,433 35,814
Punjab & Haryana . . 37,137 43,542 41,5065 46,069 42,559 39,278
Rajasthan . . . . 20,724 20,254 19,705 20,556 - 22,954 22,050
Sikkim . . . . . 25 2* 36 2t 19 14
ToraL . . . 5,55,135 5,64,007 5,B0,695 6,079,18 6,22,030 6,24,927

*These figures were revised by the Delhi, Poina and Sikkim High Cowts 1o 23,216; 27.375 snd 35 cases respectively.
As a result the total pendency in the Couniry on 1-1-1977 wu s revised to 5,860,551 cuses.

igTheincrease of 9 cases is due to restoration of 6 second appeals and 3 miscellancous tirst apreats during st half
year of 1978.

** Main cases only.
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